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JANUARY, 1894.

STRIKES AND TRUSTS.

FROM AN ADDREss BY U. M. Rose, Esq., BEFoRE THE AMERICAN BAR

AssociaTION AT MILwAUKEE.

We hear so much in these days of the conflict between capital and labor

that many are lead to believe that the phenomenon is peculiar to our age, or

that it is assuming threatening proportions unknown to former times; but

investigation will serve to show that these apprehensions are not well

founded. The labor problem is probably no more capable of solution than

that of squaring the circle. It troubled those who came before us, and it

will trouble those who are to come after us; but it is a source of satisfaction

to know that in most respects the conflict between these two forces is upon

a safer and more hopeful basis than at any former time; a fact that must be

ascribed partly to ameliorations in the law, and partly to a more general

diffusion of intelligence among workmen and employers; economic ideas,

based on experience, having to some extent taken the place of the crude

notions that formerly prevailed.

In an age of material progress conflicts between different interests are

unavoidable, and the more rapid the progress the more eager and intense

the conflict must be. When society is stagnant the conflict languishes.

Hence the existence of the conflict is no ground for discouragement, though

it is an admonition that we should seriously consider the methods by which

the opposing forces may be regulated so as to produce the maximum of
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benefits with the minimum of injury. Strikes and lockouts are serious

evils, both being attended with loss and hardship to both parties, both

being liable to disturb the public peace, and to end in the destruction of life

and property. They are the ultima ratio of the contending parties; like

international wars, they are costly, demoralizing and dangerous, victory

even being often purchased at too high a price. Men engaged in the same

calling, though separated by rivalry, are usually drawn together by the ties

of sympathy and by mutual interest which lead them to combine for their

common good and for mutual protection. Though corporations, as we

understand the term, are of modern creation, the unions of handicraftsmen

so far antedate the dawn of authentic history that the Athenians ascribed

their foundation to AEgeus, or to his son Theseus, the destroyer of monsters,

the Romans to Romulus or to Numa; so that it is safe to conclude that they

probably existed before the pyramids were built. But at a time when

nearly all labor was done by slaves, who had no participation in such com

binations, strikes and lockouts could hardly have been very common.

The first historical account that we have of a strike is recorded in the

pages of Livy. It occurred three hundred and ten years before Christ, and

broke out among the flute-players who were employed to play at the public

sacrifices because they were not allowed to hold their repasts in the temple

of Jupiter. It was compromised by a concession to the strikers. This

strike was not regarded as a novelty, since the historian says that he only

mentions it by reason of its connection with religion.

In 1883, a fragment of a Greek inscription was discovered relating to an

ancient strike, being a proclamation made by a Roman governor of Mag

nesia during the time of the Empire of the East, on the occasion of a strike

on the part of the bakers. It forbids them to organize into fraternities, and

commands them to obey the magistrates by furnishing labor for the making

of bread, so that there should be no lack of it.

In the reign of Zeno, who ascended the imperial throne in the year of

Christ 474, workmen engaged in building would, after having begun their

work, strike for higher wages. In such cases the employer could not engage

others in their place, because they all belonged to an association that

forbade all members to continue or finish a work begun by other members.

Under these circumstances, the employer could only accede to the demands

of the strikers or abandon his undertaking. This evil occasioned an

imperial ordinance that denounced a punishment for the strikers, and for
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those who refused to continue or finish their work. This ordinance reveals

the existence of labor organizations that had long been known, having suc.

.ceeded to the clans of ruder times, and which were succeeded in their turn

by the working guilds of the Middle Ages, conspicuous among which were

the guilds of masons and builders that erected the churches and cathe

drals that at present adorn all the cities of Europe, and which by the unity

of their architecture betray the unity of their origin.

As most of the work was then done by the piece in the homes of the work

men, the relation between them and the master was much less exacting than

that which subsists between the same classes in modern times. With the

recent inventions for the transmission of power by electricity, it is possible

that in the future the former system may be restored. If so, many of the

existing difficulties of our present labor system will disappear.

With the increase of capital and invention of labor-saving machinery,

large numbers of workmen collected together in factories under the eye of

the master, working not by the piece, but by the day. Under such methods

the grievances of the several workmen went to make up a common griev

ance. Then came the modern aristocracy of wealth, which took the place

of the former aristocracy of the patricians or land owners, after which the

standard of living of the master rose far above that of his laborers, and

his communication with them was usually made through agents and super

intendents, by means of which was introduced between master and servant

a new and very disturbing element, class prejudice and animosity.

Under this phase of evolution it was inevitable that a new differentiation

should assert itself. From that time the workmen began to organize them

selves separately for purposes of defense against their masters, and the

modern labor problems developed themselves. The bond of peace was

broken, employers and employes came to occupy separate and hostile camps,

and hostile camps bred distrust and suspicion. Present conditions show the

unfortunate results. Thus, if the manager or superintendent possesses

virtues, he will himself get credit for them; if they have vices or faults, these

are ascribed to the common employer on the principle of adoption.

If the employer is a corporation, as commonly happens, the evils of the

situation are greatly enhanced; for, if it be true that men acting in a corpor

ate capacity will consent to do many things which their consciences would

not permit them to do as individuals, it is none the less true that when they

act in a corporate capacity they are subject to imputations that they would
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be exempt from as individuals. The employe is apt to regard the corpora

tion solely as a gigantic and selfish monopolist; not a thing of flesh and

blood, but a cold, calculating mechanism, a sort of modern Franken

stein, an alien in race, destitute of superhuman origin, capable of no lan

guage save the jargon of profit and greed, a grotesque abstraction, created

and operated for the sole purpose of making money. To love or sympathize

with such an incorporeal and unresponsive entity is impossible; and it

seems to be excluded from the divine injunction that we shall love our

neighbors as ourselves, since no one ever regarded such an invisible and

intangible thing as his neighbor. If all men must have something to love,

thc eternal law of contrast requires that they must have something to hate;

and as hatred is naturally attracted to those things that are incapable of

exciting affection, it happens that, in a competitive examination of objects

worthy of animosity, corporations are apt to attain to prominence and

distinction. That they are often made scapegoats for the sins of others is

undoubtedly true; but it is also true that the hostility which they excite in

the minds of those who are subjected to their power, and who cope with life

under its harder and more difficult aspects, is often justified by the events

that ensue; and as they are immortal, death does not extend to them the

mantle of oblivion for past offenses, while their immortality excludes them

from the charity which among natural persons proceeds from the sadness of

a common destiny which puts an end to all quarrels, an event whose antici

pation goes far to deaden the resentments and to temper the ordinary asperi

ties of life. If the corporators are thought of, they are confounded with the

corporation itself, and are, in any event, conclusively presumed to be rich.

Strikes are more destructive than formerly, not only because of the great

expansion of the agencies of production and the grouping of vast numbers

of laborers together, but because, owing to the minute subdivision of labor

that exists in modern times, there is a more complex interdependence

between different classes of laborers. Thus the strike among the cotton

spinners of Preston, England, in 1839, including only 660 operatives, had

the effect to throw out of employment 7,840 weavers and others who

had nothing to do with the subject matter of the quarrel.

Friction produces discontent, discontent produces controversy, and con

troversy leads to strikes. The disastrous effects of strikes can hardly be

computed; and their most heavy burdens fall upon the laboring classes. In

the recent strike in the cotton trade in Lancashire, at the end of the first
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twelve weeks the operatives had lost in wages alone $4,500,000. Four

strikes that occurred in England between 1870 and 1880 involved a loss in

wages of more than $25,000,000. Of 22,000 strikes investigated by the

National Bureau of Labor it was estimated that the employes suffered a

loss of about $51,800,000, while the employers only lost about $30,700,000.

In some cases where strikes have been attended with riots the losses to the

employers have been immense. Thus the Pittsburg strikes of 1877 resulted

in a loss of $30,000,000 of railway property. But it cannot be said that

the strikers made anything, though they lost heavily in wages. Of 351

strikes that occurred in England from 1870 to 1880, 189 were lost by the

strikers, 71 were gained, and 91 were compromised. During this time there

were 2,001 other strikes of which the results are unknown. The victories

on the part of the strikers were no doubt often rather nominal than real.

In one case the success attained was an increase of wages; but it would take

twenty years of such increase to make up the loss sustained by the strikers

in obtaining it.

Though the working classes may and should exercise a large influence on

legislation, yet they cannot, even when most united and most oppressed,

control it by resort to violence or threats, as was conclusively proved by

the fiasco of chartism in England. Nor can they by uniting with other

classes by like means destroy the union of authority, individualism and

socialism upon which modern civilization essentially depends. The outburst

of the French Revolution, based on theories of ideal equality, had no other

effect than to transfer the power of the crown to an irresponsible lot of

demagogues, and in the end Napoleon may be said to have succeeded to the

the throne of Louis XVI. with a vast increase of power. Intelligent work

men know these things, and the great body of their class are deterred from

joining in the wild and headlong schemes of socialists and armachists by

moral principle, which is as well developed in them as in other classes of the

community. Apparently, however, these schemes and those who advocate

them will, for a long time, require looking after by those who prefer a reign

of law and order to scenes of violence. The Labor Exchange, in Paris,

which was closed a short time ago, established under government protection

to serve as a place of reunion for about three hundred trades unions,

embracing about four hundred thousand members, and as a general intelli

gence office, soon became a focus for the diffusion of the dogmas of anarchy,

a rallying-point for the idle, the vicious and the refractory.
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In order to meet the preparations for strikes made by workmen, em

ployers form counter-organizations, of which the “Western Iron and Steel

*

Manufacturers' Offensive and Defensive Alliance,” in this country, may be

regarded as a type. The policy of the strikers is to attack the enemy in

detail; that is, to strike against one factory or mill at a time. If the first

strike succeeds, then they attack the others successively until all succumb.

By this means all the laborers interested can assist in the support of each

strike, while most of them are drawing wages from the common enemy. To

prevent the success of this policy, the coalitions of employers insure each

other against strikes in sums proportioned to the amount of capital

invested in each mill, the number of hands employed and the duration of

the strike. This enables the immediate victim of the strike in each case

to hold out longer, with a better prospect of success. In the meanwhile, if

times are good, the other mill owners are running their mills at a profit. If

this course seems not to be advisable whenever a strike is declared against

one employer, all the rest of them declare a lockout, thus throwing all of the

workmen out of employment at the same time, and adding to their

distress. In these ways each party tries to cripple the enemy as much as

possible.

It has been contended that as strikes are attended by such ruinous conse

quences, they should be forbidden by law, as they were by the English com

mon law, and as they are to-day in Russia. But in a free country, where

hiring between citizens sui juris can only rest on contract, the law cannot

force one man to work for another, nor can there be any reason for giving

any other than a civil remedy for the violation of labor contracts that

would not equally apply to all other contracts; and if one laborer may quit

his employer, you cannot prevent two or more from quitting at the same

time. Persons engaged in the same calling usually consult about matters in

which they have a common interest. Consultation would be of no utility

if it could not lead to concert of action. In France associations of work

men were long forbidden by law. The consequence was that secret societies

were formed, which proved to be far more dangerous than open ones. In

both France and England, after many legislative experiments, liberty of

association is now conceded to workmen. Neither are strikes forbidden;

but certain invasions of rights of property and of personal liberty, by

threats and overt acts commonly attending strikes, are specially prohibited

under penal sanctions. Like principles prevail in America and all parts of
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Europe, save Russia. Thus modern jurisprudence, after much vacillation,

coincides with the law of the twelve tables, which conceded the power of

association to all citizens, subject to liability to punishment for any infringe

ment of the public peace.

Two plans have been presented for the total prevention of strikes, both

alike in respect of the fact that they contemplate the blending of

all the interests of production in the same persons. The first is the

plan of co-operation, which is alluring in theory, but disappointing in

practice. When the employer and employes are working under a fixed tariff

of wages, they have placed a valuation on the portion of the prospective

profits that shall go to labor; and, since it is to be paid at all events, the

employer becomes an insurer that this portion shall be unconditionally

paid; while under the system of co-operative labor the laborers furnish the

capital, dispense with insurance, and take their own risk; and the risk has

always proved to be great.

Another proposed remedy is that of the socialist. We are all more or less

familiar with the benevolent dilettanti who delight to draw attractive

pictures of a community in which there shall be neither rich nor poor, great

nor small, in which all the members being placed on a perfect level, shall

work harmoniously according to their several abilities for the public good,

forming one happy family from which dissension shall be forever banished.

Appropriately enough, these seductive plans are usually clad in the garb of

fiction, which allows the writer a complete control over the materials with

which he works, and enables him to ignore all the facts which lie at the

foundation of his theories. According to his contention, good government

first of all requires the total suppression of all inequalities of condition. As

all men cannot be brought up to the highest standard of wisdom and

ability, those who excel in these respects must be constrained to some level

which may be approximately reached by the multitude. Titian must be cut

down to the level of a sign painter, and the style of Milton must be made to

conform to that of the nearest local editor.

Under such conditions there could be but small aspiration towards

individual excellence; and as civilization could not advance, and nothing in

the universe can remain still, it would follow that its standard must con

tinually decline until society would dissolve into its primitive elements, and

mankind would relapse into barbarism.

The establishment of courts of arbitration has been attended with most
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gratifying results, particularly in England. For these we are chiefly

indebted to Mundella, an English manufacturer, and to Robert Kettle, an

English county judge.

Their plans differ in some respects that I have not time to dwell upon.

Dr. Brentano, who had given to this subject his most profound attention,

says that wherever a court of arbitration has been created in any industry

“there has been, since that time, neither a strike nor a lockout.” By the act

of Parliament of August 6, 1872, passed at the instigation of Mr. Kettle, a

legal sanction has been given to these tribunals. These are constantly

being extended from place to place, from industry to industry. They are

composed of equal numbers of judges chosen by employers and work

men, with an umpire agreed upon by both parties. When a dispute has

actually arisen it is often found to be difficult to unite on the choice of an

umpire; but that difficulty is lessened when the umpire is chosen for the

period of a year or longer. The courts of arbitration hold a session every

three months, hear testimony, and settle all disputes that arise between the

employer and his employes. As nations are now learning that international

disputes may be settled more cheaply and more satisfactorily by arbitration

than by war, it may be that the parties to the conflict between capital and

labor may learn to profit by their wholesome example.

The chief advantage of courts of arbitration consists in the fact that

they furnish an inexpensive method of settling disputes before they become

envenomed by a war of words. After a strike has once begun, amicable

settlement becomes difficult, if not impossible.

The old laws were simply punitory, and therefore inefficient. In Magde

burg, in 1301, ten representative strikers were burned alive in the market

place. At Cologne, on the 21st day of November, 1371, thirty-two striking

weavers were executed; the next day, many others were murdered; finally

eighteen hundred, with their wives and children, were banished, and their

guild hall was demolished. After the great strike of weavers at Nottingham,

in the early part of this century, many were condemned to death and to

transportation. The efficacy of punishment depends more on its certainty

than its severity. When multitudes of men combine to violate the law it is

impossible to punish them all, and when punishment is meted out to a few

only, the greater number of persons equally guilty who go unpunished are

rather exasperated than subdued, and by the arbitrary selection of victims

the moral example contemplated by the law is lost. But until re
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cently nothing like preventive process seems to have ever been thought of.

To meet these evils the “Anti-Trust Act” of Congress was passed and

approved on the 2d day of July, 1890. It smites with illegality all the com

binations made in restraint of trade, all monopolies, and all contracts lead

ing up to them, and imposes heavy penalties on the individuals that become

parties thereto. It provides that suits may be brought in the Federal

courts to restrain violations of the act, for forfeiture of property used under

any contract, or by any combination, or pursuant to any conspiracy men

tioned in the act, and for private remedies for persons injured by the for

bidden acts perpetrated by the classes against whom it is directed.

The act has been criticised because it contains no definitions; but the

common law terms used in it seem to be sufficient. The language is search

ing and the provisions are drastic. If properly supplemented by State

legislation and enforced by the courts in the spirit in which it was enacted,

the various combinations against which it is leveled may in all probability

as well as make up their minds to retire with their ill-gotten gains, to seek

less devious methods. No doubt those who have once tasted the sweets of

monopoly will not willingly repair to less profitable pursuits. We know

something of that secrecy, worthy of the Council of Ten in Venice, with

which the business of our great corporations is conducted; but in this

instance if secret measures are adopted, they will be attended with unusual

perils, and the courts will possess very ample powers of investigation in

proceedings both civil and criminal.
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NOTE AND COMMENT.

EMEDY of PARTY WHERE JUSTICE FALSIFIEs HIs Record.—A sub

scriber has submitted a query as to the proper practice to bring about

a correction of the record, and whether there is any other way of

doing so than by requiring an amended return.

There is some difficulty in answering this query so as to cover all cases.

But, generally speaking, when an appeal has been or can be taken, the proper

practice certainly is to require an amended return. This can certainly be

done in the case suggested, when he refuses to take down motions, or make

the facts as to proceedings before him correctly appear in his record. Here

the only thing which requires care is that the evidence of the demand for a

correction be clear, and properly preserved, and the court will not hesitate

to order that it be made to conform to the facts.

But many times the error of false entry is such that it is not discovered

until the time for appeal is past. Then this remedy is obviously useless and

inapplicable. And this is so whether the false statement or omission is a

wilful one or a mere mistake on the part of the justice, for he is an absolute

stranger to his judgment, even as to correcting his own mistakes, after the

time limited by statute for entry of judgment is concerned, especially when

no appeal has been taken. In such a case, and especially when the validity

of the judgment or proceeding hinges upon the correct recital of the facts, the

proper, and, indeed, the only, remedy is by mandamus to compel the justice

to amend his record to conform to the facts. We are of the opinion that the

justice is not justified in voluntarily altering his docket entries in any mate

rial particular, and should not do so save when ordered by the court. Man

damus will not lie in the first case mentioned, as there is then a plain,

speedy and adequate remedy at law, viz.: The right on appeal to require an

amended return. But if the facts sought to be shown by the record would

not appear by the amended return, it would be proper then to seek a remedy

by mandamus as in the other case.

The writ should be applied for, as in any other case, upon affidavits

showing the error or falsification, and upon the hearing oral or documentary

evidence should be produced to substantiate the statements of fact relied

upon. See index to Cases Reported, December number of JoURNAL, under

Mandamus and Justice of the Peace.
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RHODEs vs. WALSH, ET AL.—This case is getting to be the cause celebre

of the Northwest, and deserves its reputation. On Dec. 21st, 1893, the

Supreme Court reversed the order of Judge Otis, of the Ramsey County

District Court, and the trial of the case against the defendants, who appealed,

will come off some time in the near future. Those who were compelled by

waivure of their supposed exemption from service were recently forced to

trial, which resulted in a verdict in favor of Mr. Rhodes in the sum of $3,500,

which should go far towards soothing his wounded feelings. But the moral

of this result is more important than what the agent of the alleged coal

combine suffered or recovered. Upon it hinged the right of a committee of a

state legislature to invade the personal rights and liberties of the citizen

without redress. It makes them responsible as individuals for such attacks

and their consequences, and should have a good effect throughout the coun

try upon the crank legislators, who, “clothed in a little brief authority,”

think the citizen an object of no importance, and his rights of less. The

committee in question ordered the sergeant-at-arms of the House of Repre

sentatives and his assistant to go to the office of Rhodes and to enter same

and bring certain private letters and books belonging to him and

deliver them to the committee. This they did, but not without a struggle.

Rhodes tried to prevent the officers from taking anything, but was over

powered and thrown aside and the books disappeared, the doughty officers

making for the capitol with all convenient speed. There are few people who

regret that the result is as chronicled above, as there are many legitimate

ways of obtaining all the knowledge a legislative committee has any right

to acquire of a citizen's business.

CoNVEYANcEs IN FRAUD of CREDITOR.— In the case of Thompson, as

signee, vs. Johnson et al., 57 N. W. Rep., 223, Chief Justice Gilfillan, for our

Supreme Court, decides that where a creditor of an insolvent debtor secures

an unlawful preference by the transfer of property, the transfer will, at the

suit of the assignee in insolvency, be wholly void; and it will not be valid in

part because the creditor, to secure such preference, paid in money part of

the agreed price of the property. And, further, that if the transfer is

made to the person preferred and others, which other persons were not

creditors, but paid for their share in the property, the transfer will also be

void as to them, if they knew that it was the purpose of the insolvent to

give preference to his creditor. This will have a most salutary effect, as
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the more closely the lines are drawn in such matters the more safely can

business be transacted. Emphasizing this fact is the remark made to us a

few days since by a lawyer of large experience in commercial law, that of the

insolvency proceedings which in many years had come under his notice, “not

more than one out of four were wholly untainted with fraud.”

GERMAN JURIST's AND Poets.–In the current issue of the Green Bag

there appears an article of some six or seven pages upon this subject. It

comes from the pen of Arthur Hermann, Esq., of Minneapolis, and is a com

prehensive and entertaining dissertation upon many phases of German legal

and poetic life. Mr. Hermann has been in this country for several years,

traveling about it largely with the purpose of studying our institutions, and

is at present taking the post-graduate course in the Law Department of the

University of Minnesota. Mr. Hermann is an old newspaper man, having

edited a daily paper in Berlin before coming to our shores.

JUDGE CHARLEs B. ELLIOTT.—We take pleasure in recording the appoint

ment to the District Bench of Hennepin County of Charles B. Elliott, of

Minneapolis, to fill the vacancy created by the elevation of Judge Canty to

the Supreme Court. In making this choice we believe Governor Nelson has

acted wisely, and has avoided the friction which must necessarily have been

the result had any of the known candidates for the place been appointed.

All who know Judge Elliott personally, and many who do not, join in

upholding the governor in the course he has taken, as Judge Elliott is be

lieved and known to have one of the brightest legal minds in the No1thwest;

and we predict for him a long and useful career on the bench, of which we

trust this is but a beginning.

Judge Elliott was born near Chester Hill, Morgan county, Ohio, in 1861,

and spent the first fifteen years of his life on a farm, working in the summer

and attending the district school during the winter season. When fifteen

years of age, he received the advantage of a winter at a high school in the

neighboring villlage of Pennsville. In the spring following he obtained a

teacher's certificate and taught a country school during the next year.

About this time his father removed to Iowa, and young Elliott went to

Marietta, Ohio, and entered the preparatory department of Marietta Col

lege. During the next three years he pursued the classical course of study,

broken by intervals of country school teaching. In 1879 he left Marietta

and entered the State University of Iowa, and graduated from the depart
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ment of law in June, 1881, being then under twenty-one years of age. As

he was too young for admission to the bar, he entered the law office of

Brannan & Jayne, at Muscatine, Iowa, where he remained until the spring

of 1882. In the meantime he had become a contributor to the Central Law

Journal of St. Louis, and in April of that year was offered and accepted a

position on the editorial staff of that journal, and removed to St. Louis.

Here he spent about a year and a half, devoting all his time to the prepara

tion and writing of special matter for the pages of the Central Law Journal,

Southern Law Review and Western Jurist.

Failing health, caused by overwork, drove him from this congenial labor,

and necessitated a removal to Dakota. For about a year he resided at

Aberdeen, S.D. representing, as agent, the Muscatine Mortgage and Trust

Company and practicing law as a member of the law firm of Elliott

& Dennis.

In January, 1885, after a summer and fall spent in travel, Mr. Elliott

removed to Minneapolis and followed the practice of law until appointed

judge of the municipal court, on Jan. 15, 1891, by Governor Merriam, to fill

the vacancy caused by the resignation of Judge George D. Emery. He served

under this appointment until Nov., 1892, when he was elected for a full

term of six years.

For several years he has been a contributor to the Atlantic Monthly,

Political Science Quarterly and other leading journals and reviews. His

monograph, entitled “The United States and Northeastern Fisheries,” pub

lished in 1887, was cited as the highest authority on the subject on the floor

of the United States Senate, in the discussion of the fisheries treaty during

Cleveland's administration. His reputation as a writer on questions of

international and public law is recognized by the leading authorities of this

and foreign countries. A list of the writings of Judge Elliott fills two pages

of the report of the American Historical Association, and includes: “The

United States and Northeastern Fisheries (1887)”; “The Bering Sea Ques

tion,” Atlantic Monthly, 1890; “The Legislature and the Courts,” Political

Science Quarterly, 1890; “A History of the Supreme Court of Minnesota,”

and “Lectures on Private Corporations,” 1892.

He is an active member of the American Historical Association and of

the American Academy of Political Science, and is Professor of Corporation

and International Law in the College of Law of the University of Minne

sota. In 1887 he received the degree of Doctor of Philosophy from the

University of Minnesota for special work in constitutional history and

international law.
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THE CONSTITUTIONAL AMENDMENT PROHIBITING

SPECIAL LEGISLATION.

HIS important subject is now being considered by the Supreme Court of

T this State on the rehearing granted in the case of State of Minnesota ex

rel. Board ofCourt House and City Hall Commisioners vs. Clayton R.

Cooley, as Auditor of Hennepin county. The whole question of the proper

construction to be placed upon this amendment is being considered, and we

know of no better way of placing before the members of the bar the ques

tions at issue than by quoting thus liberally from the brief of Judge Daniel

Fish, counsel for the relator. We quote:

“Now whatever may have been intended (by the amendment), affirma

tively, we very well know that one thing was not intended. We may

safely appeal to current history, and to our common knowledge of public

affairs, upon the proposition that if, by the amendment in question, we have

in fact cut off all legislative control over this and kindred subjects. then we

did it unwittingly. We know that the fate of the Minneapolis city and

county building was not a recognized issue of the campaign, and that “we,

the people, were never polled, consciously at least, upon the question

whether in cases requiring legislation, the legislature might or might not

continue to pass special laws, no other kind being fit or possible. We know

to a certainty, that in the effort to improve legislation by pruning away its

superfluities and excesses, we did not intend to cripple or destroy it; and

what the judges must know as a condition of intelligent citizenship they

may know and act upon officially. * * *

“We come now to the final clause of the amended section which is totally

unlike any constitutional provision elsewhere to be found. It reads as

follows:

“The legislature may repeal any existing local or special law, but shall

not amend, extend or modify any of the same.’

“Of this language the opinion (par. 2,) says: ‘It seems obvious that it

applies to all special or local laws on all subjects as to which special or local

legislation has been prohibited, namely, the various subjects distinctly enu

merated in the preceding paragraph; no other effect can be given to this

portion of the section. But why limit its operation to the subjects enumer

ated or to those as to which special legislation is prohibited ? The language

is not so restricted. If resort be had to the wording only, it is plain that all

special acts are included whether now prohibited or not. For instance, an

appropriation bill might need amendment, (see Ch. 223, Laws 1893,) or an

act like Ch 224, Laws 1893, providing for the defence of a legislative com
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mittee sued for damages; or Ch. 326, Special Laws of 1887, ceding to the

United States jurisdiction over the site of a proposed public building in St.

Paul. It did become necessary to amend this last named act, (Spec. Laws,

1891, Ch. 19) and still further changes may be needful. But if this constitu

tional clause be taken as it reads, no such acts can be either ‘amended, ex

tended or modified. They are clearly special laws and any of the same is

within the terms of the prohibition. The solution of the difficulty is that

the clause is not to be taken as it reads. To do so would be absurd. As was

said in Dike vs. State, 38 Minn., supra, the language of the constitution was

never intended to apply to such a case.’ Why? Not because the words do

not literally cover it, but because the object of the constitutional amend

ment' was something altogether different.

“What then was the “object' or aim of this clause of the section? First,

it was, presumably, the promotion of the same general purpose sought to

be accomplished by the amendment as a whole, viz: the suppression of the

vice of unnecessary special legislation. Second, it was not the binding and

riveting down of the legislature so that it could not move and perform its

necessary functions. Third, its design plainly was, and is, to prevent the

evasion of the restrictions resolved upon, by the method of engrafting ob

jectionable special legislation upon local or private acts already existing.

True, the purpose is not very lucidly expressed, but in that respect it har

monizes very well with the rest of the section. So lacking in perspicuity is

this clause that we instinctively agree that it does not mean all that the

words declare. Counsel for appellant says in his brief, (p. 8,) that the

language “would seem, by its terms, to embrace any and all special or local

acts. But as the intent must govern and this clause be constructed in the

light of the first clause, which provides that no special law shall be enacted

where, (when) a general law can be made applicable, we have no doubt the

court will hold that the special acts referred to include only such as are pro

hibited.’ Very well, but if we may ignore the language in order that the intent

may govern, then the question is wholly one of intent and the whole intent

may have free play. If any special act may still be amended, extended or

modified, why not any other special act, when the proposed alteration in no

way conflicts with the actual “intent of the constitution? And especially

when such alteration is necessary to the public welfare and that welfare can

be subserved by no other means?

“It is agreed that the act of 1887 was and is perfectly valid, that under

its provisions a public enterprise was begun, involving great municipal in

terests and a very large expenditure of borrowed money; that there has

been no purpose on the part of anybody to suspend or cripple that under

taking, that it must be completed in order not only to protect the interests

of the city aud county, but to keep faith with holders of the bonds already

sold; that further legislation was originally contemplated, and is now
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necessary, for the further prosecution of the work; that from the very nature

of the case such legislation cannot be general but must be local and special;

that the act of 1893 now attacked was enacted in good faith to meet this

exigency, and that such aet in no respect violates the real purpose of the

constitutional restrictions upon local legislation. It is also agreed that the

wording of the last clause of Sec. 33, which is chiefly relied upon to inval

idate this act, does not mean what it says but must be greatly narrowed in

order that the ‘intent may govern. Even therefore, if this act of 1893 be

‘in effect nothing more than an amendment, it is not destroyed unless the

constitutional intent to destroy it is clear beyond reasonable doubt. Ames vs.

R. R. Co., 21 Minn., 282.

“It is easy to see that without some limitation of the power of amend

ment, a vast amount of objectionable special legislation might be accomplished

by the simple alteration of special acts already in force. Unnecessary local

laws, almost without number, could be thus propogated, and the era of ‘rea-.

sonable uniformity in municipal law be thereby indefinitely postponed. A

conspicuous instance of this method was before the court in Ames vs. R. R.

Co., 21 Minn., supra, where it was claimed, and at first decided, that a new

railway corporation had been evolved out of an old one by the amendment

of a territorial special act in violation of Sec. 28 of Art. 4. It was a hard

case and, on re-argument, the court found a way to uphold the latter act,

reversing the opinion first given.

“It is also easy to see that it was this open door that was sought to be

closed against the evil in question by the final clause of Sec. 33 now underexam

ination. And it is this ‘intent to cut off vicious and superfluous special legis

lation, manifested in every other part of the amendment, which should “gov

ern' in the interpretation of such final clause. There is no better reason for

prohibiting the amendment of an act like that of 1887 than of any special

act that might be passed today. There is no reason for supposing that one

prohibition was intended any more than the other, for neither is at all essen

tial to the proposed constitutional end, which is merely the substitution of

general for special enactments wherever such substitution is practicable. In

this case the situation is unique. Uniformity’ is out of the question. The

business was begun under special legislation and must be prosecuted under

the original plan if it is to be continued at all. It is not within the meaning

of the prohibition of Sec. 33 and should not be held to be within the let

ter. * * *

“Another rule of construction leads to the same result and relieves the

court from the necessity of holding this necessary and salutary act to be in

hibited. The constitutional amendment in all its parts is the joint declara

tion of the legislature and the people. It was proposed by one and ratified

by the other. The practical interpretation put upon a writing by the par

ties thereto is entitled to great weight in cases of doubt.
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“The legislature of 1893, (the chosen representatives of the people,)

passed this act and “we will presume that it has considered and becomesat

isfied of its constitutional power” to do so. This is a practical interpreta

tion of the constitutional provision which they had adopted and the pur

pose of which they understood. Of course if the constitutional language

were perfectly clear such considerations could have no great weight, but in

a case where “extrinsic evidence can be invoked no evidence is more reliable

nor entitled to greater consideration, as manifesting what that intention

was, than the acts and conduct' of the people themselves. Ins. Co. vs. Doll,

35 Md. 89.”

And, in conclusion,

“It was a condition of the act of 1887 that this building should be com

pleted and that those who furnished the means should have a lien upon the

finished building for their security The building cannot be completed with

out further legislative aid, and this was known to all when the first bonds

were sold. That the legislature should grant this aid entered into and be

came “a term or condition of the contract as much as though expressed in

the bonds. 29 Minn. 538. To disqualify the legislature from so doing is a

clear infringement of the obligation of that contract and therefore, if the

amendment means what the first opinion implies, it is void.

“But it is clear that it does not mean anything of the sort. Full scope

may be given to its obvious purpose without going to any such extent.

There is no need of exalting the means above the end. The object of the

amendment of 1891, as well as that of 1881, was to cut off special legisla

tion in cases where general laws could be practicably substituted, in order

to suppress a nuisance and bring about uniformity and harmony in munici

pal law. In cases where general legislation is wholly inapplicable and where

uniformity is neither possible nor desirable, the prohibitions of Sec. 33 were

not intended to apply, and “as the intent must govern, the courts should

hold that they do not apply.”
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NOTES ON RECENT DECISIONS.

IABILITY FOR USING PERSON OF ANOTHER TOWARD OFF THREATEND

ATTACK.—BURDEN of PRooF As To INJURY.—“A letter had been

handed to defendant, by a visitor, containing a threat that if he did not

give said visitor a large sum of money the latter would immediately explode

a package of dynamite then in his possession. Plaintiff, who was ignorant

of the contents of the letter, and that any threat had been made, allowed de

fendant to gently draw him toward defendant and turn him around so as to

bring plaintiff's body between defendant and the visitor. An explosion then

occurred through which plaintiff sustained severe injuries. Held, that such

facts presumptively established a cause of action in favor of the plaintiff

against defendant; that the burden of proof was not on plaintiff to show

that he would have been less seriously injured or not injured at all if he had

been let alone, but that the burden of proof was on defendant, if he wished

to avail himself of such defense, to show that without defendant's act plain

tiff would have been equally injured.”

Thus reads the syllabus in the case of Laidlaw vs. Sage, in the Supreme

Court of New York, and is especially interesting since it grows out of the at

tempt made by one Norcross to kill Russell Sage in his office in Wall street

on Dec. 4, 1891. The question arose upon the order of the court below for

dismissal, and that order is reversed. In considering the question of the

rights and liabilities of persons under such circumstances, the court gives

expression to the following sound and sensible statements of the law:—

“Now, if the defendant put his hand upon or touched the plaintiff, and

caused him to change his position with that intent, he was guilty of a

wrongful act toward the plaintiff; and if the plaintiff was injured by the

happening of the anticipated catastrophe, then the burden is thrown upon

the defendant of establishing that his wrongful act did not in the slightest

degree contribute to any part of the injury which the plaintiff sustained by

reason of the explosion. It is not necessary for the plaintiff to show that he

would not have been so severely injured if he had been left standing in his origi

nal position; but the defendant having wrougfully placed him in the changed

position with the intent of using him as a shield, and he being injured by the

explosion which was anticipated by the defendant, in order to escape liability

for this wrongful act toward the plaintiff in thus using him as a shield, he is

bound, at the least, to show to the satisfaction of the jury that the plaintiff

would have been injured to the same extent had he been left untouched.”
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HE South CARoLINA DISPENSARY L.Aw.—How IT WoRKs.—Last August

T it appears that a constable of the state above named, under authority

supposed by him to be conferred by the state dispensary law, seized a

quantity of liquors stored in thestation warehouse of theSouth Carolina Rail

wayCompany, which railway was in the hands of a receiver appointed by the

Circuit Court of the United States. Seizure was made without warrant or

authority from owners. It seems that he took such action without consul

tation or direction from anyone, but from his own suspicions and his position

as constable. It is not the first time that a little authority has gotten one

into trouble. He remained in quiet possession of his booty for about a week,

when the receiver filed in the Circuit Court a petition asking that the constable

be punished for contempt and compelled to deliver the cask to the receiver

for re-delivery to the consignee. Swan, the constable, made no offer to return

the goods, but justified under the act above named. The court ordered that

Swan be committed to the custody of the marshall, to be imprisoned in the

Charleston jail until he returned the barrel to the custody of the receiver;

“and when that has been surrendered, that he suffer a further imprisonment

for three months, and until he pay the costs of these proceedings.” Upon

application for a writ of habeas corpus to the Supreme Court of the United

States, the order was affirmed. It is safe to say that Mr. Swan will leave

lonely casks of whiskey severely alone hereafter, and will temper his zeal as

constable with a little dose of discretion.

H. 66, LAws of 1893, MINN.—THE ANTI-ScALPER LAw—UNconstitu

C TIONAL. Judge Willis, of the Second District, has rendered a decision of

more than usual interest and importance in sustaining the demurrer

which was interposed in the State vs. Corbett, which was an indictment

under Laws of 1893, Ch. 66, for having sold a ticket over the Northern Pa

cific Railroad without a license so to do, contrary to the provisions of said act.

The railroads aided the state by furnishing able counsel.

The indictment was for having sold a ticket from St. Paul to Little Falls

over a line entirely within this state, thereby avoiding the question of the

law being invalid as a regulation or tax upon interstate commerce.

It was argued by the state that the act was a valid police regulation.

Upon this point the court, in its memorandum, says: “That (the police)

power has never been allowed to achieve the destruction of private property

unless its exercise was directed toward the preservation of life, health or

morals. The various statutes of Iowa and Kansas prohibiting the manu
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facture of intoxicating beaverages have been upheld, on that ground, as

constitutional measures for the exercise of the police power. This statute

does not declare the selling of transportation tickets to be a business danger

ous to health or morals, nor could such a declaration be sustained. The sale

of such chattels is per se innocent. The legislation under which the pending

prosecution is based aims at the complete prohibition of such sales, and the

suppression of traffic in transportation tickets except by a privileged class,

the persons designated by the owners of the railways and steamships and

licensed by the state government pursuant to such designation. This favor

itism is repugnant to the entire scope and spirit of our state constitution.”

The court further holds that the provision for the issuance of a license, re

stricting the issuance to persons designated by the “owhers of any railroad

or steamboat” is an unconstitutional delegation of the licensing power.

And further that the act violates Sec. 33 of Article 4 of the Constitution

* * *

which provides that “the legislature shall pass no law granting to

any corporation or individual any special or exclusive privilege.”

Also that the act in not providing for the redemption of tickets in every

possible contingency is in conflict with Art. 1, Sec. 7, Const., that “no per

son * * * shall be * * * deprived of life, liberty or property without

due process of law.”

Finally the court in a comprehensive clause, a great extension of the

judicial power to declare statutes unconstitutional and void, and one of

doubtful expediency, if not of very dangerous tendency, but for which there

is positive authority in this state, says that “it may be that some sections

of this statute are not justly open to the objection that they are unconstitu

tional; but it is evident that the entire scope of the act is controlled by the

unconstitutional provisions; and the latter are so interwoven with the other

provisions of the act that no chirurgical art known to jurisprudence could

dissect the void from the valid portions of the statute and leave any vitality

in the subject of the operation,” and holds the entire act unconstitutional

and sustains the demurrer.

FFECT of FoREIGN Divorce.—The District Court of Ramsey County

has recently decided a question of great importance in the law of di

vorce, upon a point which has not, so far as we can learn, been passed

upon before in this state.

The case referred to is entitled Maria E. Thurston vs. Charles E. Thurston

et al., and was brought to obtain a limited divorce, and for alimony out of

property conveyed by Thurston to the other defendants. The pleadings
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and evidence disclosed the following state of facts: Thurston and wife

lived together in this state until some time in the year 1892, when he left her

at Lake City and went to the state of Washington, where he acquired a bona

fide residence, she remaining in Minnesota. Early in 1893 he brought suit

against her in the Superior Court of Washington for an absolnte divorce

upon grounds authorized by statute in that state. The summons wasserved

upon her by mailing and publication, under a statute similar to our own,

but she did not appear in the action and was never within the state. In

February, 1893, the Washington Court granted Thurston an absolute di

vorce, by a decree which made no provision for alimony to the wife. That

decree has ever since remained undisturbed. Subsequently, in June, 1893,

Mrs. Thurston brought this action for a limited divorce, in the District

Court of Ramsey County.

The defendants contended that the effect of the Washington decree was

to terminate and dissolve the marriage tie between the parties in all places

and for all purposes; that upon its rendition the plaintiff Maria ceased to

be the wife of the defendant Thurston; and consequently she, being already

divorced, could not maintain her action for separation and alimony.

M. L. Countryman, of the Ramsey County bar, presented the legal argu

ments for the defendant,

It was contended by H. J. Horn on behalf of the plaintiff that inasmuch

as she had always remained a resident of this state, and had not been per

sonally served with process in the state of Washington, nor voluntarily sub

mitted herself to the jurisdiction of the court of Washington, the decree was

a nullity so far as it purported to affect her marriage status or her right to

sue here for alimony. It was also claimed that the evidence showed

that Thurston had not resided in Washington for the required statutory

period of one year before bringing his action, and therefore that the Wash

ington Court had no jurisdiction to grant him a divorce. The court held

that the Washington decree was valid and put an end to the marriage rela

tion between the parties, even though Mrs. Thurston was not within the

state and made no appearance. Consequently that she could not maintain

her action for alimony. The court also held that inasmuch as Thurston

was an actual, bona fide, resident of Washington at the time the decree was

rendered, it was immaterial that he had not resided there for the length of

time required by statute.

An appeal will probably be taken to the Supreme Court.
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TNKIND TREATMENT WITHout Violence as a Cause For Divorce

Upon this question the Supreme Court of this state has lately taken a

decided stand and one which, though operating in many cases with

manifest justness, yet, we fear, opens the door to abuses much more flagrant

than those now too prevalent in this class of cases. The decision referred

to was handed down on January eighteenth, through Judge Canty, and was

in the case of Emma H. Marks vs. Jeremiah Marks.

The syllabus is as follows:

“A systematic course of ill treatment consisting of continual scolding and

fault finding, using unkind language, studied contempt, and many other

petty acts of a malicious nature may, when sufficiently long continued, and

when producing sufficiently serious results, constitute cruel and inhuman

treatment and be sufficient ground for the granting of a divorce.”

While it is doubtless true that to many sensitive natures such treatment

as is here considered may tend to injury much more serious in its effect than

mere violence, yet, in many cases, the imagination is brought to bear upon

some trifling grievance, and it will be very difficult for the courts to distin

guish between such a case and one where the injury is really very great. The

trial judge sees the parties but for a few moments, especially in ex parte

cases, in which advantage will chiefly be taken of the rule so established.

The opinions of those who have devoted themselves to the social side of the

question agree that all that can be should be done to restrain the granting

of decrees with the facility now in too many places apparent. We doubt not

but that the step thus taken is abreast if not in advance of any expression

from courts of last resort in this country, in thus constituting the acts here

complained of “cruel and inhuman” treatment. Yet we are glad to note

that the decision has in itself an element of safety, as the court may consider

when and in what cases the treatment has been “sufficiently long continued ”

and when producing “sufficiently serious results.” That it is a radical

departure from the law as generally understood by the bar of the state is

unquestionable, as there are but few lawyers who have not advised clients

on this state of facts not to institute proceedings, but to try and become

reconciled.
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OUR EXCHANGES.

ROSS-EXAMINATION UNDER ADVERSE CIRCUMSTANCEs.— “Let me

C give you my dying advice,” said Rufus Choate. “Never cross-examine

a woman. It is of no use. They cannot disintegrate the story they

have once told; they cannot eliminate the part that is for you from that

which is against you. They can neither combine nor shade nor qualify.

They go for the whole thing, and the moment you begin to cross-examine

one of them, instead of being bitten by a single rattlesnake, you are bitten

by a whole barrelful. I never, excepting in a case absolutely desperate,

dared to cross-examine a woman.”—Green Bag.

LIABILITY of CITY For ABATING A NUIsANce.—Orlando vs. Pragg,

(Florida Supreme Court), 19 Lawy. Rep. Ann. 196, is rather amusing. It

was an action against a city for breaking up the plaintiff’s shop and des

troying his property. “It appears that he kept a kind of curiosity shop and

museum; that in the front shop he kept various fancy wares, jewelry, shells,

stuffed animals, etc., and in the yard in the rear he had animals of various

kinds, among others, water-turkeys, coons, snakes, alligators, turtles, snipes,

chickens, owls, lot of shells, etc.” Also sea-fowl and a fox. That the city

marshal came there, with policeman and carts, “and carried away all the

animals, shells, etc., which witness had in the yard, and took them out of

the city limits, and turned them loose,”—shells and all. He recovered none,

except some of the shells, which it seems he overtook. He had a judgment

for $300. One defense was that his shop and yard were a deleterious pub

lic nuisance, complained of by neighbors, which he had been duly and reason

ably notified to abate, and that the proceeding in questiou was taken at the

official direction of the county board of health. This defense was proved

and notcontradicted, and the AppellateCourt reversed the judgment. So this

Old Curiosity Shop is scattered, and Sol Gills is without remedy.—Green Bag.

WOMEN AT THE BAR.—The Bar Association of Carlisle, Pa., has declined

to admit a young woman to be examined for admission to the bar. In ex

plaining its action its representative publicly said:

“Whenever the men stay at home, nurse the children and do the house

work, while the women battle with the world, it will be time enough for the

Carlisle bar to modify its rules and admit women to membership.”

Nonsense! The Carlisle Bar Association ought to awake from its Rip

Van Winkle sleep, and try to catch up with the procession.—American Lawyer.
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PHoToGRAPHS As EVIDENCE.-Photography played an important part

in a suit now on trial in the United States District Court at Cincinnati. The

suit is one of long standing, involving the title to 1,500 acres of valuable

farm lands. It is based on a deed made nearly seventy-five years ago by the

owners of the land, and turns on the point whether the deed had five signa

tures or only four. In order to test this question it was decided to have the

deed photographed, and the clerk of the court was ordered to give the mat

ter his personal supervision. For that purpose it was taken to Washington

and submitted to an expert photographer of that city. The original deed,

discolored and yellow with age, showed traces of four signatures and a space

where there might have been a fifth, but no trace of it. The photographing

was done in the presence of the clerk of the court, who refused to let the deed

go out of his sight. The negative revealed traces of the missing signature,

and when it was enlarged ten times the entire name became as plain as when

first written. The court pronounced the evidence conclusive, and the result

will be the reversal of a former decision and a change in the ownership of the

land.—American Lawyer.
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THE DISTRICT COURTS.

E M BAN K M ENT;

ovERFLow; RIGHTS

OF ABUTTING OWN

* E R:-P 1 a in t iff

* brought action to

|- A recover damage

done to his land and crops by the

overflow of surfacc water, which

had been gathered in a highway

ditch and turned by means of em

bankments erected by defendant on

his own land, and across the high

way ditch fronting his land. Onmo

tion by defendant to dismiss the ac

tion on the ground that plaintiff's

complaint does not state facts, etc.,

held, that defendant had a right to

raise embankments and dams on

his own land, even to the center of

the highway, and turn the surface

water off his own land for the pur

pose of improving the same and

cannot be held liable for damages

resulting from such acts.

O'Brien vs. City of St. Paul, 25

Minn., 331, and Brown vs. Winona

& S. W. Ry. Co., 55 N. W., 123, fol

lowed; action dismissed.— Ristad vs.

Henderson; Ives, J., District Court,

Norman County.

RETURN FROM JUSTICE couRTs;

EVIDENCE MUST BE RETURNED:—In

case of an appeal from a Justice

Court on questions of law alone,

appellant paid the usual fee of two

dollars for the return of the justice,

completed his appeal and demanded

the return of the evidence, as is pro

vided in Gen. Stat. 1878 and amend

ed by Laws 1883, ch. 61, which

demand was refused by the justice,

who claimed extra pay for the return

of the evidence as a condition prece

dent to its return. On motion by

appellant for an order requiring the

justice to return the evidence, the

motion was granted.

Diricks vs. Maher, Crosby, J.,

District Court, Dakota County.

CHANGE OF VENUE, DIVoRCE CASE;

Not APPLICABLE:—Action for divorce

was commenced in St. Louis County

by wife and service made on defend

ant in Hennepin County, whereupon

defendant made a motion for change

of venue on the ground that the

defendant was not a resident of the

county within which the action was

brought, under Sec. 49, ch.66. Held,

that although a divorce was a civil

action under the code, the provisions

of ch. 66 as to change of venue do

not apply. Motion denied.

Cormany vs. Cormany, Ensign,

J., St. Louis County, District Court.

NATIONAL BANK stocK; INDIVID

UAL LIABILITY THEREON :- Action

was brought to enforce the statutory

liability of a holder of National
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Bank stock; service was made by

publication, judgment entered by

default and attached property sold.

The grantee of purchaser at sale

brings action to quiet title against

grantee of defendant in attachment

suit. Question involved was whether

the attachment sale was void under

subd. 3 of sec. 64, ch. 66, previous to

the amendment of 1881. Held, that

the suit to enforce the statutory lia

bility was an action which arose on

contract—that the liability arose at

the time of the subscription for

stock.

Hencke vs. Twomey; Lewis, J.,

District Court, St. Louis County,

Minn.

RULE.

The following Special Rule No. 1,

District Court of Ramsey County,

has been adopted:

“It is ordered, that in insolvency

proceedings in this Court, the as

signee or receiver at the time of giv

ing notice of his appointment as

required by law, shall also in the

same manner give notice that credi

tors must file their claims with him

within twenty days after the publi

tion of the notice, or be barred from

participating in the distribution of

the estate of the insolvent.”

This rule is but an enforcement of

Sec. 11, Ch. 148, Laws of 1881,

the original insolvency act. We

deem it important to call the atten

tion of the bar to this new rule, as

we notice that it is being disregarded

in some assignments made since its

adoption, which may cause trouble

and inconvenience.

Attorneys are requested to send to

THE Journal. a short report of their

practice cases in District Court, to

gether with the memorandum of the

Court, if any is filed.

 





HON. CHARLES B. ELLIOTT,

Judge Hennepin County District Court.
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FOLLOWING TRUST FUNDS.

The development of the rule of following trust funds through various

transmutations and seizing them or their product, whenever identified, and

appropriating them to the trust affords, perhaps, the best illustration of the

manner of the growth of our law by the extension, either slight or great, of

a principle; and of the curious manner, as Sir Henry Maine says, in which

the English, and I may add American, bench and bar regard a case involving

a new principle, or the extension of an old one, before its decision assuming

that there is a rule of law directly applicable to it, and which will decide it,

if it can only be discovered, and immediately after its decision assuming

what may be the fact—that in it there is laid down a new rule of law, one

not theretofore existing in our jurisprudence. It also affords an illustration

of the errors into which our courts are liable to fall, where, under the code,

equitable principles are applied by common law judges.

The origin of this principle appears to have been in the ruling of Lord Holt

in L'Apostre vs. Le Plaistrier, a suit at law, in 1708, cited and followed in

Copeman vs. Gallant in equity (1 Peere Williams, 320), in 1716, where Lord

Cowper held that the property of a principal in the hands of a factor at the time

of bankruptcy of the latter does not pass to the assignees. In both of these

cases it appears that the identical goods of the principal were found in the

hands of the assignees after bankruptcy, and to allow a recovery would

seem to have been but a simple application of the rule. But prior to Cope

man vs. Gallant, although after L'Apostre vs. LePlaistrier, we find the first

real instances in equity of the following of trust property and applying the

proceeds thereof to the trust in Burdett vs. Willett (2 Vernon, 637, 1708),

Wiseman vs. Vandeputt (2 Vernon 203). In the former action it appeared
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that the plaintiff had intrusted goods to a factor to be sold; that the latter

sold them on credit, and before payment died, being indebted by specialty

more than his assets would pay. The administrator claimed the proceeds

as part of the general estate, but Lord Chancellor Cowper held that “the

factor is in the nature of a trustee only; and, although he has the right at

law, yet he is in equity but a trustee.”

This case, in the statement of the general rule, goes as far as is advisable

in the extension of this doctrine, although, as we shall see, its limitation

upon the cestui que trust of applying to the trust only the trust property,

or what can be shown to be the actual proceeds thereof, has been dis

regarded, and the effect thereof appears to us to be disastrous to our

statutes for the equal distribution of the estates of insolvents or decedents.

The next application of this principle appears to have been called for in

Whitcomb vs. Jacob, (1 Salkeld, 160, 1711), in which Burditt vs. Willett

was followed as to goods—but which enunciated that principle, now not

law, but which required over a century of litigation and argument to over

rule, that “if the factor have the money, it shall be looked upon as the

factor's estate, and must first answer the debts of a superior creditor, etc.,

for in regard that money has no ear-mark, equity cannot follow that in be

half of him that employed the factor.”

The question under a similar state of facts next arose in the Court of

Common Pleas, Scott vs. Surman (Willes, 400, 1742). The Lord Chief

Justice explained the dicta in Whitecomb vs. Jacob, saying (p. 403): “We

are all agreed that if the money for which the tar had been sold had been all

paid to the bankrupt before his bankruptcy, and had not been laid out again

by him in any specific thing to distinguish it from the rest of his estate, in

that case the plaintiffs could not have recovered anything in this action, but

must have come in as creditors under the commission. * * * But the

reason of this is so very plain that I need not cite any other, because money

has no earmark and therefore cannot be followed.” These dicta both seem

clearly to limit the power to follow trust money only where it has been so

commingled with other money that it is impossible to separate it from the

mass.”

*Other early, but not especially important cases, following the general rule: Godfrey vs. Furzo, 3

Peere Williams 185 (1733); Ziuck vs. Walker, 2 Wm. Blackstone 1154 (1777), in which bills of exchange

unpaid are held to be governed by the same rule as goods unsold consigned to a factor; Ex parte Chion

(1721) Note 3 Peere Williams 186: Rex vs. Eggington, 1 T. R. 369: Farr vs. Newman, 4 T. R. 721; Ex parte

Dumas 1 Atk. 232; Ryall vs. Rolle, 1 Atk. 165 (vide 172) (1749); Miller vs. Race, 1 Burr 452, bank bills held to

be currency, and which contains Lord Mansfield's well known dictum that the reason forexcluding money

from the general rule was “upon account of the currency of it,” and not that it cannot be ear marked.



No. 2] THE MINNESOTA LAW JOURNAL. 29

Lord Mansfield well summarized the equitable doctrine of his time, and

which from his passion for innovation and improvement he would doubtless

like to have made the legal rule, in a dictum or note to Howard vs.Jemmett(3

Burr 1369, 1762) as follows: “If an executor becomes bankrupt, the com

missioners cannot seize the specific effects of his testator; not even in money

which specifically can be distinguished and ascertained to belong to such tes

tator, and not to the bankrupt himself.”

The English doctrine on this subject, however, would seem to be

thoroughly and wisely settled by the three familiar cases of Taylor vs.

Plummer, 3 Maule & Selwyn, 562, decided by Lord Ellenborough in 1815;

Pennell vs. Deffell, 4 DeG. M. & G. 372, decided in 1853; and Knatchbull vs.

Hallett, L. R. 13 Ch. Div. 696, decided in 1879.

The first of these was an action in trover brought by the assignees of an

absconding bankrupt against defendant who had been defrauded by the

bankrupt, and who had secured his arrest and recovered from him certain

securities which had been purchased with his funds. The court held that

upon these facts the relation of trustee and cestui que trust would be pre

sumed, and that the latter could follow the trust funds into whatever

property he could trace them, saying: “An abuse of a trust can confer no

rights on the party abusing it, nor on those who claim in privity with him.”

And, further: “It makes no difference in reason or law into what other

form, different from the original, the change may have been made, whether

it be into that of promissory notes for the security of the money which was

produced by the sale of the goods of the principal, as in Scott vs. Surman, or

into other merchandise, as in Whitecomb vs. Jacob, for the product of or

substitute for the original thing still follows the nature of the thing itself, as

long as it can be ascertained to be such, and the right only ceases when the

means of ascertainment fail, which is the case when the subject is turned

into money and mixed and confounded in a general mass of the same

description. The difficulty which arises in such a case is a difficulty of fact

and not of law, and the dictum that money has no ear-mark must be under

stood in the same way; i. e., as predicated only of an undivided and

undistinguishable mass of current money. But money in a bag, or other

wise kept apart from other money, guineas, or other coin marked (if the fact

were so) for the purpose of being distinguished, are so far ear-marked as not

to fall within the rule on this subject.”

Lord Mansfield's dictum on this subject, supra, that the true reason for

2
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excluding money from the operation of the rule was on “account of the cur

rency of it,” is a far better reason than the one given by the court, and one

which was, in effect, followed when this question of identification was

brought before the court for determination in Pennell vs. Deffell, supra. In

this case a deceased assignee in bankruptcy had commingled his private

monies with trust funds in his account in his own name with his bankers,

and they were so commingled at the time of his death, when he had a

balance to his credit composed partly of trust funds and partly of private

monies. The executors claimed the whole as part of the general estate. But

the court simply compares the bank to the chest or sack in Lord Ellen

borough's illustration, and holds that the commingling in the one case will

no more render it impossible for the cestui que trust to follow the funds than

in the other. “When a trustee pays trust money into a bank to his credit,

the account being a simple account with himself, not marked or dis

tinguished in any other manner, the debt thus constituted from the bank to

him is one which, as long as it remains due, belongs specifically to the trust

as much and as effectually as the money so paid would have done, had

it been specifically placed by the trustee in a particular repository and so re

mained.” In the words of Lord Justice Turner: “It is, I apprehend,

an undoubted principle of this court that as between cestui que trust and

trustee, * * * all property belonging to a trust, however much it may

be changed or altered in its nature or character, and all the fruit of such

property, whether in its original or in its altered state, continues to

be subject to or affected by the trust.” But the court felt constrained

by authority to hold that where the trustee had drawn cheques against this

account, they should be charged against the deposits in the order in which the

latter were made, notwithstanding their character. The opinion in the third

case mentioned, Knatchbull vs. Hallett, by Master of the Rolls Jessel, is in

itself a treatise on the question we are now considering. He overrules Pen

nell vs. Deffell in the last point mentioned, using the comparison of the bank.

to a chest containing the commingled funds, and holding that if the trustee

who has wrongly commingled them, and take some money from the chest,

or from the bank, he will be held to have taken that which he had a right to

take.

The case was one where a solicitor had sold bonds which he held as bailee

and deposited the proceeds in his private account with his bank, and died

leaving a balance to his credit, but before his death had checked out these
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trust funds if the cheques had been held to have been drawn against his

deposits in the order of their deposit. “Suppose he (the trustee) has a hun

dred sovereigns in a bag, and he adds to them another hundred sovereigns

of his own, so that they are commingled in such a way that they cannot be

distinguished, and the next day he draws out, for his own purposes, £100, is

it tolerable for anybody to allege that what he drew out was the first £100 in

the bag, the trust miomey, and that he has misappropriated it, and left his

own £100 in the bag? It is obvious that he must have taken away that

which he had a right to take away, his own £100. What difference does it

make if, instead of being in a bag, he deposits it with his banker, and then

pays in other money of his own, and draws out some money for his own

purposes?” And this sensible view is now the settled law in England.

This general rule that a cestui que trust, or any one for whom money or

property is held in a fiduciary character, can follow the same and claim it or

its proceeds wherever he can identify it, providing the subject matter of the

trust be not dissipated and has not passed into the hands of bona fide pur

chasers, is, we apprehend, the accepted doctrine of all the courts in this

country. But in some courts, as we intimated in the beginning of this

article, this doctrine has been carried or ‘developed to a dangerous extent—

to one which will, we apprehend, in some jurisdictions, call for legislative

action to prevent the appropriation of most bankrupt and assigned estates

by a few preferred creditors.

This results from the doctrine of holding one who by fraud obtains

possession of the property of another a trustee ex maleficio, and then by

an extension of the doctrine of following trust funds, or more strictly, by

extreme laxity in holding what amounts to an identification of the fund,

merely requiring the alleged cestui que trust to show that the estate of the

trustee ex maleficio has received his property or been benefited by it, even

where it appears that the entire fund has been dissipated. Thus in Peak vs.

Ellicott, 30 Kan. 156, it appeared that the insolvent bank had lent the

plaintiff certain monies, taking his note therefor; that in the usual course of

*See also Frith vs. Cartland. 2 H. & M. 417.

foverseers of the Poor vs. Bank of Virginia. 2 Gratt (Va.) 544: Whitely vs. Foy. 6 Jones Eq. (N. C.) 34;

farmers' & Mechanics' Natl Bank vs. King. 57 Pa. St. 202; National Bank vs. Insurance Company, 104 U.

S. 54: Matter of LeBlanc, 14 Hun. (N.Y.) 8; Thompson vs. Gloucester, 8 Atl. Rep. (N. J.) 9%; Davenport

Plow Co. vs. Lamp. 45 N. W. (Ia.) 1049; Merchants National Bank vs. Wiems. 6 S. W. Rep. (Texas) 802;

Harrison vs. Smith, 83 Mo. 210: Brocchus vs. Morgan, 5 Cent. L. J. 51: Van Alen vs. American National

Bank, 52 N. Y. 1: State vs. City Bank, 96 Id. 32: Craigie vs. Hadley, 99 Id. 131; Kipp vs. Bank of N.Y., 10

Johns 63: Schuler vs. Laclede Bank. 27 Fed. 424. Third Nat’l Bank vs. Gas Co., 36 Minn. 75: Kraemer vs.

Deutschman, 37 Minn. 471: Leland vs. Collver, 34 Mich. 418; Fletcher vs. Sharpe, 108 Ind. 276; Cook vs.

Tullis, 18 Wall. 332; Cavin vs. Gleason, 105 N. Y. 256: Atkinson vs. Rochester Printing Co.. 114 N.Y. 165.
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its business it had discounted said note; that before the note became due the

plaintiff, wishing to take the same up, applied for it at the bank, and was

told that it had been sold, but the bank offered to get the same for him;

that thereupon, and relying upon such promise, he paid to the bank the

amount of the note, and received a receipt stating for what the money had

been paid; that the bank never took up the note, has failed and that plain

tiff was compelled to pay the note a second time. The court held the plain

tiff entitled to judgment against the assignee for the full amount of his

claim. “As the money was a trust fund, and never belonged to the bank,

its creditors will not be injured if it is turned over by the assignee to its

owner.”

The Supreme Court of Missouri has gone to the same length in Harrison

vs. Smith, 83 Mo. 210.

The Supreme Court of Wisconsin, however, in three cases arising out of

the assignment of one Hodges, reported respectively in 66 Wis. 401, 69 Wis.

115, and 71 Wis. 133, has carried this doctrine to the greatest length. In

each of these cases the insolvent had rendered himself a trustee of the

plaintiff by converting his funds, and, it appears, utterly dissipating them.

Thus in the first case. McLeod vs. Evans, in the 66th Wis., the plaintiff had

left with the insolvent a draft on New York for collection, which the latter

placed to his credit with his Chicago banker. Against this account he drew

in the usual course of his business, and at the time of his assignment there

was nothing due him from the Chicago bank. He had refused to pay

plaintiff the amount of the draft before his assignment, telling him that he

had sent the same to New York for collection, and that he had not received

the money therefor.

Upon these facts the court held that the trust fund had not been dis

sipated, but that it had benefited his estate and that the latter in the hands

of the assignee was liable therefore. “It is irresistible, from the facts, that

the proceeds of the trust property found its way into Hodges' hands, and

were used by him, either to pay off his debts or to increase his assets. In

either case it would go to the benefit of his estate. It is not to be supposed

that the trust fund was dissipated and lost altogether, and did not fall into

the mass of the assignor's property; and the rule in equity is well established

that so long as the trust property can be traced and followed into the

property into which it has been converted, that remains subject to the

trust.”
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We know of no other authority which goes to this length. The Minne

sota Supreme Court considered the question in Third National Bank vs. Gas

Co., supra, but held that it was not necessary to go to such a length in that

case. The court seems entirely to have overlooked the other equitable prin

ciple involved, viz., that where the identical funds can be traced into the

hands of btina fide holders without notice, as it could be in that case,

the fund has passed beyond the reach of the cestui que trust.

Judges Cassody and Taylor, in able opinions dissented in each of these

cases—their dissent apparently growing more vehement with each applica

tion of the rule.

This question was subsequently presented for adjudication in New York

upon a similar state of facts, in Cavin vs. Gleason, 105 N. Y. 256. The

court says: “It is clear, we think, that upon an accounting in bankruptcy

or insolvency, a trust creditor is not entitled to a preference over general

creditors of the insolvent, merely on the ground of the nature of his claim,

that is, that he is a trust creditor as distinguished from a general creditor.

We know of no authority for such a contention.” McLeod vs. Evans

appears not to have been cited to the court. The court expressly holds that

if the trust property, or what can be identified as its proceeds, is found

among the assets, they will be appropriated to the trust; “but it is the gen

eral rule.as well in a court of equity as in a court of law, that in order to

follow trust funds and subject them to the operation of the trust, they must

be identified.”

And this would appear to be the only rule sanctioned by the authorities,

or which is equitable or just in its operation.

JOHN A. LARIMORE,

St. Paul.

*See also Appeal of Hopkins, 9 Atl. Rep. (Pa.) 867.
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JUDGES OF OUR PROBATE COURTS.

sHould THEIR TERM OF OFFICE BE LENGTHENED 2

Some time since we took occasion to propound the above question to a

number of the Probate Judges of the state, and take pleasure in publishing

their views on this quite important question. A perusal of the articles will

show the great necessity of a change, and we shall be glad to add farther to

the literature on this subject in subsequent issues, until some legislative ac

tion shall have been taken.

Editor Minn. Law Journal:

Sir:—You request my views as to changing the term of office of the Pro

bate Judges of this State from two years, as it is now, to a greater number

of years.

Article VI, sec. VII, of the Constitution of the State of Minnesota, fixes

the term of the probate judges of this state at two years, so that the ques

tion of a change would have to be submitted to a vote of the people, and

any change made could not take effect until 1898, and hence could not effect

the judges holding office at present.

At the time the constitution was adopted, in 1858, and the state was ad

mitted to the Union, the population of the state did not equal the population

of one of our great cities at present, and the aggregate wealth of the state

was not equal to the wealth of one of these cities. Since that time our pop

ulation, wealth and mortality has vastly increased, and with this increase

the business of the probate courts has kept pace, so that to-day the general

public does not fully comprehend the importance of the work done by the

Probate Courts, nor the questions coming before them affecting persons and

property.

It is estimated by competent authority that all property, both real

and personal, in this state, passes through the probate courts once at least in

every thirty-three years. In addition to the work and litigation connected with

the estates of deceased persons, the Probate Courts of this state have juris

diction of matters of guardianship, estates of wards, insanity, and state pub
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lic school matters; so that the work of the Probate Court covers the span -

of life from cradle to grave, and after death, adjust and settles the business

left undone. The office of Probate Judge requires a man of at least average

legal and business ability, although the law, as it now stands, does not re

quire that a man should be a lawyer to be eligible to the position. The law

in this respect should be changed as well as the term of office, so that the po

sition would command at least a man of average business ability and stand

ing in the legal profession.

At the time the constitution was adopted there might have been some

excuse for placing this office in the list of county offices and making the term

of office two years, on the theory of rotation in office and on account of the

unimportance of the office and the scarcity of business at that time, but now

it should be removed as far as possible from political uncertainties. In

our large cities, having municipal courts, the terms of judges are usually

six years. Are our probate courts of so much less importance that they

should be subject to change every two years?

I am strongly of the opinion that the term of the probate judges of this

state should be changed so as to make the term either four or six years. If

the term were four or six years the office would command better material

and the lawyer of business and legal ability, especially in our large cities,

could afford to give his time and experience to the office. Where the judge

and his clerk are subject to change every two years, it effects the business in

the office, for it takes experience to enable them to do their work well and

become familiar with the details of their respective positions.

It seems to me that this is a matter worthy of consideration aside from

any personal or party interest. JoHN H. STEELE,

Minneapolis, Feb. 8th, 1894. Judge of the Probate Court.

Editor Minn. Law Journal:

Sir:-In reply to your request of recent date I beg to submit the following:

As far as I have been able to judge, the main objection which has been raised

as to the lengthening of the term of office of Probate Judges is that it would

involve a change in the Constitution, leading to others, which in conserva

tive minds would prove detrimental in the end. However, a good and proper

administration of the Probate Court, involving estates of different magni

tudes, where the Judge is the guiding hand and where in all instances his

sense of justice or interpretation of such, to all persons interested, prevails,

demands the change.
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It is not proper that he should be retired before he has accomplished the

bulk of the task imposed on him. It leads to confusion. His successor, en

tertaining possibly a different sense of right and wrong and viewing matters

in their business aspect in another light, would probably undo what had

been contemplated and impede the performance of what might have been

suggested.

Especially is this true in guardianships where the Probate Judge is sup

posed to have decided on his line of action for the protection and disposal

of estates of minors.

The office of Probate Judge is not of an inviting character as far as salary

is concerned, but can be made so if the term is extended to four or six years.

It would then be an inducement to men of experience and mature minds to

accept the position before their final retirement from the active scenes of life.

The only reason that I can see why the term of office was made so short

is that it was a fee one and supposed to amply pay off political debts.

As long as the office remains a political one, political changes will bring

about repeated injurious changes in the competency of the personnel of the

office and the dispatching of business.

In the oldest established States of the Union the Probate and Surrogate

Courts are synonymous with handsome incomes.

It would be a matter of surprise to the good people of Ramsey County

were they acquainted with the volume of work done in the Probate Court,

the number and value of estates being daily opened and settled, to make no

mention of what additional labor is put upon it by acts of every legislature,

the most recent of which compelled an examination of over 7000 files in

order to ascertain the solvency of bonds in estates and guardianships.

I am decidedly of the opinion that the term of Probate Judges be of the

same duration as that of a District Judge.

St. Paul, Minn. JoHN B. Oliver,

Judge of the Probate Court.

Editor Minn. Law Journal:

Sir:—You ask for an expression of my views on the question “Should the

term of Judges of Probate in this State be lengthened?” I would say, that

in view of the policy of the State with referenee to its Judiciary, it would

seem to me consistent and proper to lengthen the term of office of the Pro

bate Judge to at least four years.
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The same arguments used toward that question in connection with the

Supreme and District Courts, and the clerks of the latter, apply with equal

force to Probate Courts.

While it may appear hardly proper for an incumbent of a public office to

argue for a longer term, yet I have been told by so many citizens that the

term should be at least four years that I may be acquitted of any personal

motive.

I would not increase the term beyond four years, for I do not believe in

taking county offices too far away from the people; but I do believe as a

whole that a four year term would result in better service, more settled

practice and more certain results. H. L. BUCK,

Winona, Feb. 7th, 1894. Judge of the Probate Court.

Editor Minn. Law Journal:

Sir:—Will say a person in business is considered valuable on account of

the experience he has had. I do not think a two-year's experience would be

considered of much value.

Yet, when the title of property depends upon proper administration, one

would think people would prefer a man with long experience. A man cannot

become a specialist in any branch of law or business in two years.

The amounts involved in estates are generally large; larger than in causes

in other courts. Besides, the probate judge has to advise people and assist

in the management and investment of funds, and needs time to carry out and

settle affairs, and as many matters run for years, it would appear best, I

think, to have the term of the Probate Judge run for a longer term. Every

argument that can be urged for granting long terms to the judges of other

courts will apply with equal or greater force in favor of the proposition of

granting at least equally long terms to the Judges of Probate.

Albert Lea, Feb. 8th, 1894. H. BLACKMER,

Judge of the Probate Court.

Editor Minn. Law Journal:

Sir:—I consider the office of Judge of Probate, the most important office

in the State. By its decrees the title to all real estate is established.

The Judge of Probate is the only person that stands between the execu

tor, administrator and guardian, and the widows and orphans and heirs

of the dead. It is only through and by his watchful care and honesty that

justice will be done.

Having such sacred views of the office, I deem that the term should be the

3
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same as Judge of the District Court, and that politics should never be allowed

to enter in the selection of the judge. Wm. B. ToRREy,

Mankato, Feb. 7th, 1894. Judge of the Probate Court.

Editor Minn. Law Journal:

Sir:—My opinion is, that the term of Judge of Probate should be changed.

The term should be made at least for four years. I see no particular reason

for making it any more than four years. My principal reasons are, that it

takes about one year to get acquainted with the duties of the office. I

know from experience that I can myself accomplish twice the amount of

work in a given time thail I could one year ago, and I can do it much easier.

There must of necessity be a large amount of mental strain resting upon the

incumbent the first year of his term, in becoming acquainted with the duties

and details of the office, and then comes with the second year the anxiety

and nervous strain for a re-election—even Judges of Probate are human–

so that it is impossible for one to give his very best services to his constitu

ents in a short term of two years.

I do not think, however, that the reasons above given will apply any

more forcibly to the office of Judge of Probate than to any other county

office, having had some experience in this matter prior to my election to the

office of Probate Judge. I could never see the feasibility of the law making

the terms of Clerk of District Court and Court Commissioner four years,

and all others two years. If the voters of this state are desirous to get the

best services possible from their public officers, make the terms of office at

least four years. In connection with the office of Judge of Probate I would

make it incumbent on the County Commissioners, State Examiner, or some

other official, nqt yet designated by law, to see that the records are kept up

as required by law. It ought certainly to be incumbent on some one to see

that this is done. In our own county, for instance, there is no record of any

orders, wills or letters recorded, from November, 1882, to October, 1890, ex

cept in a minute book without an index. None of the files have been re

corded. The county has furnished the necessary books of record, but former

judges have neglected to do their duty. So that you can conclude for your

self how interesting it has been for my predecessor and myself to turn over

the pages of a minute book to look up any matter in connection with an

estate probated during that time. JoHN CostAIN,

MooRHEAD, Feb. 8. Judge of the Probate Court.
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OUR INSANITY LAW.

HE INSANITY LAw of 1893.—One of the most important and far

reaching decisions lately rendered in this State is that embodied in the

opinion filed by Judge Collins on reargument of the case of the State

ex rel Blaisdell vs. Billings, Sheriff, wherein Ch. 5, Laws of 1893, is declared

unconstitutional (57 N. W. 794).

The most serious effect seems to come from the fact that the provisions

of that law were very different from those of the Probate Code formerly ob

taining, and as a result all commitments made since April, 1893, being under

the law of 1893, are illegal.

Judge Collins reviews the provisions of the statute as follows:

“Let us turn to the statute in question. It must be observed at the out

set that private, as well as public, hospitals are within its terms, and for

this reason, if for no other, the rights of the citizen should be closely

guarded. Section 17 requires that every person committed to custody as

insane must be so committed in the manner thereafter prescribed. Section

19 provides that whenever the Probate Judge, or, in his absence, the Court

Commissioner, shall receive information in writing (the form being given)

that there is an insane person in his county needing care and treatment, he

shall issue what is called a “commission in lunacy” (the form thereof being

prescribed) to two physicians, styled “examiners in lunacy.” This section

permits the filing of an information not even sworn to by anybody. That

it has opened the door to wrong and injustice—to the making of very seri

ous and unwarranted charges against others by wholly irresponsible and

evil-minded persons—is evident, although the method of instituting the pro

ceedings does not effect the validity of the act. The commission directs the

two physicians designated, who, under section 18, must now possess certain

qualifications, to “examine” the alleged lunatic, and certify to the Probate

Judge or Court Commissioner, within one day after their examination, the

result thereof, with their recommendation as to the special action necessary

to be taken. The form of this certificate and recommendation is laid down

in section 20. This certificate must be duly sworn to or affirmed before the

officer issuing the commission. If (section 19) the examiners certify that

the person examined is sane, the case shall be dismissed. If they certify the

person to be insane, and a proper subject for commitment, for any of the

reasons specified in section 17, it is made the duty of the officer to visit the

alleged insane person, or to require him to be brought into Court; “but he
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shall cause him to be fully informed of the proceedings being taken against

him.” In all cases, “before issuing a warrant of commitment,” the County

Attorney shall be informed, and it is made his duty to take such steps as are

deemed necessary to protect the rights of such person. If satisfied that the

person is insane, and that the reason for his commitment is sufficient, under

the provisions of the act, the Probate Judge or the Court Commissioner

approves the certificate of the examiners, and issues an order or warrant in

duplicate, committing him to the custody of the superintendent of one of

the state hospitals, or to the superintendent or keeper of any private hospi

tal or institution for the insane, which, under the same law, has been duly

licensed. This order or warrant may be executed by the sheriff or by a pri

vate individual, and through it the person named therein is placed in the

custody of the superintendent or keeper to whom it may have been directed.

We now reach a consideration of the controlling provisions of the statute.

The commission issues to the examiners, and they are authorized and

directed to “examine” the alleged lunatic. Their examination is not made

under oath. It may be formal or informal, as they choose, and the person

under examination may not have the slightest idea that he is the subject of

inquiry or investigation. The examination may be at any place where the

subject can be found, or at a place convenient for the examiners. It may be

public or private, and, judging from the questions found in the form to be

answered by the examiners, it may consist simply in observing the alleged

lunatic, and in making inquiries of him or of his acquaintances, or for that

matter, accepting common street gossip. When this examination, of which

the subject need not be informed, and in which he takes no part, is com

pleted, the examiners are required to make a verified written report and

recommendation, and on this the officer may commit without any other or

further act, except that he must see the subject, either in or out of Court, in

forming him fully of the proceedings, andmust also notify the County Attor

ney of what is going on. Not until after the examination, report, and

recommendation, upon which the officer may commit, if he so chooses, need

there be any notice whatsoever to the person charged with being a proper

subject for the insane asylum, nor need the County Attorney be advised of

the proceedings.

If personal rights are of any consequence, and if they need protection at

any time, such notice should precede the examination, not follow it.

But, aside from this serious defect in the law, it will be seen that there is no

provision which assures to the accused a trial at any time, either before or

after notice, under the forms of law; no provision which guarantees to him

a judicial investigation and a determination as to his sanity. Nor is the

officer obliged to hear a particle of testimony, although he is at liberty so to

do. The accused or the county attorney might appear before him with an

army of volunteer witnesses; but if their testimony was received or heard,
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or if there was the slightest approach to a trial, it would be through the

grace of the officer, not as a matter of right to the person whose personal

liberty is jeopardized by the proceeding. The objection to such a proceeding

as that authorized by this statute does not lie in the fact that the person

named may be restrained of his liberty, but in allowing it to be done with

out first having a judicial investigation to ascertain whether the charges

made against him are true; not in commiting him to the hospital, but in

doing it without first giving him an opportunity to be heard. We are com

pelled to the conclusion that the enactment of the sections referred to is un

constutional, because they allow and sanction a denial of the protection of

the law, and the deprivation of personal liberty without due process of law.

The provisions of the chapter on this subject being invalid, those which they

were designed to supersede, found in the Probate Code, are in force, and

must be observed.”

The Attorney General subsequently gave it as his opinion that each person

who had been so committed should be informed at once that he was at

liberty to go where he chose, and the various counties are now endeavoring

to avoid the expense attendant upon re-examination of each person at the

county from which they were sent, under the provisions of the code now re

vived.

It seems strange that, with so many good lawyers in our legislature, such

an act should pass without more serious attention than seems to have been

given to this one. The defects are so patent and glaring, going straight to

the rights secured to each person by the constitution, that such an error

seems inexcusable. A few minor corrections are all most of our laws need,

and the practice of each legislature in re-enacting or altering the entire law

upon certain subjects—laws which have stood the test of time—is exceedingly

unwise, and costly, as well.
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NOTES ON RECENT DECISIONS.

OUNTRY NewsPAPER PRIZES AND THE ANTI-LOTTERY L.A.W.—Out in

C Idaho there is a country paper which attempted to induce its delin

quent subscribers to pay up by means of offering a prize to one of those

who should pay up within a certain time. A sewing machine was promised

to the subscriber who held the ticket bearing a number corresponding to

the number on a duplicate ticket, drawn from a box in the usual manner

by a blindfolded person. Although each ticket represented the payment of a

valid subscription, past or future, yet the District Court of the United States

for that District held, upon arrest of the proprietor under the anti-lottery

law, that the scheme was essentially a lottery, within the meaning of the

law. United States vs. Wallis, 58 Fed. Rep. 942.

In conclusion the Court, Beatty, J., says: “It is most probable that the

public generally, including the proprietors of newspapers, have supposed.

that such publications—which have been common—may be lawful, and their

transmission through the mails not prohibited; yet, after a careful exami

nation of the law and the decisions thereunder, the conclusion seems impera

tive that the demurrer must be overruled, and it is so ordered.” We believe

this is the first instance wherein this class of cases has been considered by the

Courts of the United States.

W. Rep. 478, Judge Buck gives the defendant the benefit of some re

marks calculated to dampen his ardor in the matter of displaying the

stars and stripes. 'Tis best told in the words of the Court:

“It appears from the evidence that the defendant was using his wagon as

a medium for advertising his business of selling bicycles, and to this end the

wagon had upon it several nickel-plated bicycles, with flags also upon the

wagon, flying from one side to the other. The evidence clearly shows that

the wagon was so arranged and decorated as to readily frighten horses of

ordinary gentleness, and that the display was not such as was really neces

sary for carrying on defendant's business except in the way of advertising it.

There did not appear to be any carelessness or negligence on the part of the

plaintiff or Mrs. Griswold, and they were lawfully in the street. The de

p: IN THE WRoNG PLAce.—In the case of Jones v. Snow, 57 N.
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fendant, in giving his testimony on the trial, stated that he did not know

that it was hardly imperative to decorate his wagon in the manner

proven, but that he carried flags, and so decorated his wagon, to let people

know that his people were true Americans. However admirable such an un

usual display of loyalty and patriotism might be if exhibited on a Fourth of

July, it is of rather questionable practice to let it ooze out and bubble over

on other days, in a great thoroughfare of a populous city, to the extent

proven in this case, endangering not only the property of other citizens, but

putting their lives in peril.”

ONSTITUTIONAL LAw; in re MAINTAINING A UNIFoRM STAGE of

WATER IN LAKE MINNEToNKA.—On February 12th last the Supreme

Court of this State, through Judge Mitchell, reversed the order of the

late Judge Hooker of the Hennepin County District Court in the above en

titled matter, thus avoiding the act authorizing the proceedings, principally

because no compensation to the abutting land owners was provided for.

The raising of the stage of water to a point below high water mark was

claimed by the land owners to result in covering and depriving them of the

use of all the low lands between low water mark and the point to which it

was raised. This the lower Court denied, holding that the state had a right

in aid of commerce and navigation, thus to take such intervening lands for

its use without compensation.

This view is not taken by the Appellate Court, whose views are as follows:

“‘High water mark, as a line between the public and riparian,owners

and navigable waters, where there is no ebb and flow of the tide, is to be

determined by examining the bed and banks and ascertaining where the

presence and action of the water are so common and usual as to mark upon

the soil of the bed a character distinct from that of the banks in respect to

vegetation, as well as the nature of the soil.

“It is co-ordinate with the limit of the bed of the water, and that only is

to be considered the bed which the water occupies so long and continuously

as to wrest it from vegetation and destroy the value for agricultural pur

poses.

“The bed does not include low lands which, although subject to frequent

overflow, are valuable as meadows and pastures; and the state has no right,

even in aid of navigation, to raise the water by artificial means, so as to jn

jure or destroy such lands without making compensation. To support a

special assessment for a local improvement the benefit for which the land is

assessed must be secured.

“The assessment in this case held invalid because no provision is made for
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compensating riparian owners for injuries to their land, caused by raising

the waters of Lake Minnetonka, pursuant to the provisions of Sp. L. 1891,

Ch. 381.”

For a full report of the case in the lower court see Minn. Law Journal,

Vol. I., pages 17 and 18.

HE STATE ELEVAtoR CASE.–Some of the remarks made by Judge

Mitchell in the course of the opinion delivered by him in the case of

Rippe vs. Becker, et al., (57 N. W. Rep. 331–333), are so representa

tive of the more safe and conservative views of the powers of the state to

embark in an ordinary business venture, that we feel compelled to quote

them here. The decision in this case will prove more beneficial in its results

in putting a check upon utopian schemes than anything else which could

have been devised. Judge Mitchell says in part:

“It seems to us as plain as words can make it-too plain to admit of ar

gument—that the provisions of this act have no relation or reference what

ever to the exercise of the police power to regulate the “grain elevator”

business. We cannot discover, and counsel have failed to point out, a single

provision of the act that has any relation to, or any tendency to accomplish

any such purpose. Aside from the provisions of sections 3 and 4, for what

we may term a bureau of information as to the state of the markets and

rates of transportation, (which has no relation to the exercise of any police

power, and the connection between which and an elevator of a capacity of

1,500,000 bushels, with ‘all necessary spur tracks, terminal yards and other

facilities to receive and ship grain, is not apparent,) the evident sole pur

pose of the act is to provide for the state erecting an elevator, and itself go

ing into the ‘grain elevator' business. All the provisions of the act as to

receiving, handling, storing, and delivering grain clearly have reference only

to the management of the business conducted by the state in its own ele

vator. The keynote to the object of the law is, we apprehend, to be found

in the last clause of section 4 above quoted as to the intention of the act;

and so far as relates to the right of the state, under the police power, to reg

ulate this business, the position of defendants' counsel really amounts to this:

That whenever those who are engaged in any business which is affected with

a public interest, and hence the subject of governmental regulation, do not

furnish the public proper and reasonable service, the state may, as a means

of regulating the business, itself engage in it, and furnish the public better

service at reasonable rates, or, by means of such state competition, compel

others to do so. The very statement of the proposition is sufficient to show

to what startling results it necessarily leads. It needs no argument to prove

that if, in the exercise of the police power to regulate this business, the state
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itself has a right to erect and operate one elevator at Duluth, it has the

power to erect and operate twenty, if necessary, at the same point, and also

to erect and operate elevators at every point in the state where there is

grain to be handled and stored. Railways are also, under this same police

power, the subjects of state regulation; and if it should be deemed that they

were not furnishing the public with proper service, or charging unreasonable

rates, it could with equal propriety be claimed that it would be a proper

means of exercising the police power of regulating the business for the state

itself to construct and operate competing railways. The hack business, the

pawnbrokers' business, the manufacture and sale of intoxicating liquors,

and numerous other kinds of business that might be named, are also the

subjects of state regulation; and, if counsel's contention is correct, we do not

see why, as a means of regulating’ these kinds of business, the state itself

might not engage in running hacks, pawnbrokers' shops, building and oper

ating distilleries and breweries, or even running saloons. But further illus

tration cannot be necessary. The police power of the state to regulate a

business does not include the power to engage in carrying it on.”

OMESTEAD ExEMPTIONS UNDER A HOTEL LEASE; AN UNUSUAL PRO

cEEDING.—“March 12th, 1889, petitioner leased the property known

as the Spalding Hotel, for a term of ten years from and after May 1st,

1889. Thereafter, on March 18th, 1891, petitioner entered into a second

lease which was in terms, substituted for the original, under which last

named lease he continued to occupy said premises until Sept. 9th, 1893, at

which time he was declared insolvent and a receiver appointed to take charge

of his property and effects.

At the time of filing an inventory of his property, petitioner included

therein the second lease, and also included certain provisions and fuel, to

gether with the furniture described in his petition. At or near the time of

the execution of the first lease petitioner and wife took possession of the cer

tain rooms described in his petition and have ever since occupied them as

their home.

The petitioner asks that the rooms so heretofore and now occupied by him

self and wife be declared to be his homestead as against his creditors and the

receiver, and that the receiver be restrained from in any manner interfering

with the petitioner's use and occupancy thereof.

Petitioner, from the time of the appointment of the receiver, until Jan.

5th, 1894, occupied the rooms in question and was furnished his meals by

the receiver, and no demand for payment was made therefor. Jan. 5th, 1894,

the receiver notified petitioner that from and after Jan. 1st, 1894, he (peti
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tioner) would be required to pay $5.50 per day for board and use of the

rooms occupied by himself and wife.

Petitioner prays the court for an order restraining the receiver from in any

manner interfering with petitioner's use and occupancy of such rooms as a

homrestead, and for an order directing the receiver to furnish petitioner and

his wife with provisions and fuel for one year, or, in lieu thereof, that he fur

nish them meals and heat. Counsel for receiver contends that petitioner,

under the terms of the lease did not, nor could he, obtain homestead rights

in the rooms in question.

It is substantially conceded by counsel for receiver that a leasehold for a

term of years is a sufficient interest upon which to base homestead rights,

but it is insisted that a clause in the lease under which petitioner holds this

property, forbids and prohibits him from acquiring any homestead rights

therein, the clause in question being as follows: “The said party of the sec.

ond part, as a further condition of his occupancy of the said premises, agrees

to conduct or operate thereon or thereat, a public inn, first class in all its

appointments and accommodations, give to it so much of his personal time

and attention as may be necessary, and exert his best efforts for the success

ful management, and to maintain the reputation of the house and continue

it in favor of the public, as well for his own profit as for the good name of

the property and plant.'

The lease in the case at bar contains a provision as follows: “known as

the Spalding Hotel * * * to be used for hotel purposes and operated as

such. This brings it more nearly in line with the case of Green vs. Pierce,

60 Wis. 672, to my mind, than the clause first quoted and to which attention

is specially directed by counsel. Under the first clause petitioner might and

very properly could use a portion of the hotel as a residence, and still fully

comply with its conditions, viz: ‘to conduct and operate thereon and thereat

a public inn.” Conceding, however, that the language used has substantially

the same meaning as that used in the cited case, is that a sufficient reason for

holding that the petitioner is not entitled to a homestead as prayed for?

I think not, for the reason that, in my judgment, the creditors cannot

raise the question of the insolvent's rights under the lease, that being a mat

ter for the lessor to take advantage of or not, as it may see fit.

The homestead right is given for the protection of the debtor and his fam

ily, and it must be wholly immaterial to the creditors whether the homestead

tenure is slight or of the highest character.
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In the case of a deed the grantor would be the only person that could in

sist upon the conditions, and it would seem that the same reasoning is

applicable to a lease. Why should a clause made wholly for the benefit of

the lessor or grantor, and enforceable only by him, enure to the benefit of

creditors of the lessee or grantee?

The receiver obtained no greater rights or interest in the lease than would

a judgment creditor levying an execution thereon. It is immaterial that no

claim of homestead has ever been made prior to the commencement of this

action.

In my opinion the petitioner is entitled to hold and occupy the rooms de

scribed in his petition as a homestead as against the receiver or creditors.

Dated this 30th day of January, 1894.

S. H. MoER, Judge.”

The above is a portion of the memoranda filed by Judge Moer, of the St.

Louis County District Court, Duluth. It allows a claim. which most

attorneys would at first glance consider frivolous, but is in accord with the

policy of our laws in that it is liberal toward the claimant of the exemption.

UILDING AND LOAN AssociaTIONs; WHEN WITHDRAwinG MEMBER

B BEcoMEs ENTITLED to JUDGMENT.—Judge Kelly of the Second Dis.

trict has determined the rights of withdrawing members of building

and loan associations in a manner which, if his decision is appealed from,

we trust will be affirmed and become the settled rule in this state. The

plaintiff, being entitled so to do, gave notice in proper form of his intention

to withdraw. At the expiration of the time that notice was required to be

given, he duly tendered his stock to defendant and demanded its withdrawal

value, which was refused on the ground that there were no funds in the

defendant's treasury applicable to the payment and withdrawal of sāid

stock.

In the words of the court, the question before it was: “Can the holder

of the stock of a mutual building association, desiring to withdraw there

from, who has brought himself within the rules by notice, be permitted to

take judgment against the corporation where, under the by-laws of the

association and the laws of the state, there are no monies in the treasury

legally applicable to pay his claim?” And, answering its question in the

negative, the court says: “It seems not only to be the theory of the de

fendant's own laws, but also of the General Laws of the state (Sec. 27.
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ch. 131, G. L. 1891) ‘that no more than one half of the amount received on

payments on stock * * * shall be used to pay withdrawals, without the

consent of the board of directors.'

The Supreme Court of Pennsylvania, in U. S. Building and Loan Associa

tion vs. Silverman, 83 Pa, St. 394, in construing a statute almost identical

in words with our statute and defendant's by-law, held that a non-borrow

ing member, situated as plaintiff is here, was entitled to judgment against

the association, notwithstanding the law The Court say that the power of

the courts to stay execution will be sufficient protection, and it intimates

that the statute of limitations might run against the plaintiff if judgment

be denied. With due deference to this learned court, this decision is neither

good law nor good sense. The plaintiff has no standing in court until his

debt, by the terms of the contract he has made, becomes payable. He has

agreed that but one half of the receipts of the association shall be applicable

to the payment of his claim. Until there is in the treasury, from the fund

thus set apart, sufficient monies applicable to his claim, his claim does not

become due; and it is elementary that until the right of action accrues, the

statute of limitations does not begin to run. Of course, failure of the proper

officers to set aside the fund applicable to such debt, or other like cause,

might give a right of action where in fact sufficient monies were not in

hand. But that is not this case. The contract plaintiff has made is reason

able. In fact, it is the only feasible plan upon which the corporation can do

business safely. To order judgment in plaintiff's favor is to prefer him to

every other stockholder. Even if execution be stayed, by docketing his

judgment he obtains a lien upon all the real property owned by the associa

tion, and thus obtains an undue preference.

The error into which the Pennsylvania court has fallen has arisen in

assuming that a withdrawing member becomes, upon perfecting his notice

of withdrawal, eo instanti, “a mere creditor of the association,” and that

he has all the rights of every other creditor, This is plausible, but it is fal

lacious in this, that it loses sight entirely of the peculiar contract relation

ship of the several stockholders of a building association one with an

other. Such withdrawing member, on complying with the terms of the

by-laws regulating withdrawals, surrenders certain rights and is relieved

from certain obligations of active membership. For example, he can no

longer vote or take part in the management of the corporation; but he is

relieved from further payments on his stock; and his share in the business is
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determined as of the date that his notice of intention to withdraw becomes

effectual. But he is unlike an ordinary creditor, because he is bound for his

share of the losses, if any, occuring during his active membership, and is

relegated to the terms of his contract as to the time and manner of enforc

ing his claim against the association.

If looking for a definition, I would call him a passive member of the

association, with the right of a creditor to enforce his claim against the

association monies applicable thereto and in the order of notice given. Any

other view of the law of this case than the one I have taken would put in

the hands of the non-borrowing members the power in times of financial and

business depression to wreck the association. The business contemplates a

sort of co-operative partnership, where those who wish to loan their money

put it into the treasury in monthly installments, expecting the same money,

or at least half of it, to be loaned at a premium and interest to such mem

bers as desire to borrow: this plan to continue until the monthly payments

of dues plus premium and interest received and less expenses, if any, mature

the stock or equal its value at par. The period contemplated to reach this

result, under ordinary circumstances, is never less than one hundred, nor

more than two hundred months. Therefore, I am sure I do the plaintiff no

wrong when I hold him to the strict letter of his contract, and require

him to wait for his judgmement until, in accordance with his contract, the

fund is ready to be paid to him.

Claus Heinbokel vs. National Savings, Loan and Building Association,

District Court of Ramsey Co.

VIDENCE–How FAR A PARTY MAY BE ALLow ED To Go IN DiscRED

ITING His Own WITNESS.—We observe that the case of Selover vs.

Bryant, 56 N. W. Rep. 58, (Minn.), commented on in No. 5 of the

Journal, page 112, in which our Court very materially limits the rule that a

party shall not be allowed to discredit his own witness, is being commented

upon by other periodicals. The University Law Review, elsewhere noticed,

contains an able review of the case, and, as an illustration of the excellence

of this new magazine, we take the liberty of reprinting it in full.

“Justice Dickinson, in delivering the opinion of the Court in the recent case

of Selover vs. Bryant (Minn. 1893), 56 N.W. Rep., 58, says: “We deny that,

by calling a witness to the stand, a party becomes responsible for his credi

bility in any such sense that he is absolutely precluded, when surprised by
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adverse testimony, from showing that the witness had made statements of

the facts contrary to his testimony. It is at least within the discretion of

the Court to allow this. One has not all the world from which to choose

the witnesses by whose testimony he must prove his case. He has not the

freedom of choice that one has in the selection of an agent. He can only call

those who are supposed to know the facts in issue. He is entitled to have

their testimony before the jury, not as the statements of his agents or repre

sentatives by which he is to be concluded, but as the testimony of witnesses

whose credibility he cannot be expected to vouch for, but which the jury are

to determine.’

“This is somewhat further than most courts have gone in this matter,

but adopts by decision of court the rule which has been placed by the legis

latures of many states upon the statute books.

“It is well settled that a party who produces a witness cannot afterwards

offer general evidence to discredit him. If he could, he would have it in his

power to destroy the witness if he spoke against him, and to leave him a

good witness if he spoke for him; and no man should be placed on the wit

ness stand with the prospect of having his reputation destroyed if he does

not come up to the expectations of the attorney producing him. Besides, a

party is presumed to know his witness and impliedly to vouch for his general

credibility.

“But a party can certainly show the facts to be otherwise than as stated by

his witness. For such facts are competent evidence in the case, and the later

testimony is not offered solely for the purpose of discrediting the witness.

But in thus showing the facts to be different, the party cannot go so far as

to introduce evidence tending to impeach his witness, and evidence of bias

against the party is such evidence within the rule in New York. (Matter of

Mellen, 56 Hun. 553; Pollock vs. Pollock, 71 N. Y. 137, 152; Coulter vs.

Am... etc. Ex. Co., 56 N. Y. 585; Tice vs. Drumgoole, 53 Hun. 365.)

“Between these two settled positions there is a middle question: Can the

party producing a witness prove contradictory statements made by him 2

In the United States courts he can, at least where the contradictory state

ments were made to the party or his attorney preparatory to the trial.

(Chicago & C. R. Co. vs. Artery, 137 U.S. 507. Compare Dixon vs. State,

(Ga.) 13 S. E., 87.)

“In New York (see Becker vs. Koch, 104 N. Y. 394) it has been laid down

without qualification that a party cannot prove the contradictory state

ments of his witness; but this was merely a dictum, and the rule will hardly

be found to be so strict. You certainly cannot prove, either by another

witness or by documents, inconsistent statements of the witness where the

sole effect of such statements would be to discredit him and not to adduce

any material evidence on an issue in the cause. (Thompson vs. Blanchard,

4. N. Y. 303, 311; Coulter vs. Am. etc. Ex. Co., supra.) But you may inter
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rogate the witness as to previous inconsistent statements made by him, for

the purpose of probing his recollection, and by showing the witness that he

is mistaken, inducing him to correct his testimony, and also for the purpose

of showing the circumstances which induced the party to call him; and such

inquiries will not be excluded merely because they may result unfavorably

to the witness. (Bullock vs. Pearsall, 53 N.Y. 230; People vs. Sherman,

133 N. Y. 349.)

“But, in Iowa, where the same rule prevails, it has been held that while

plaintiff might ask his witness whether he had not before the trial given a

written statement, and had not made statements to plaintiff and others,

contrary to his present testimony, it was error to admit in evidence such

statement, and the testimony of plaintiff and such others, to prove the

admissions by the witness (Hall vs. Chicago, R. I. & P. Ry. Co., 51 N. W.

150); see also People vs. Fleming, 60 Hun. 576; Hill vs. Froehlick, Id. 580;

Jamison vs. Baggot, 106 Mo. 240; Perkins vs. State, 78 Wis. 551. And

even in those jurisdictions where it is permitted to prove contrary state

ments of the witness, this can only be done where his present testimony is

damaging to the party calling him, not merely where he now refuses to

testify to what he previously stated. (People vs. Mitchell, 94 Cal. 550, s. c.

29 Pacif. 1106.)

“How far a party may go in showing that the testimony of his witness

has taken him by surprise, and is contrary to what he had reason to believe.

the witness would testify, or to the examination of the witness preparatory

to trial, must always be in the discretion of the trial judge. (Morris vs.

Welles, 26 N. Y. State Rep. 9; 7 N. Y. Supp. 61.) This is held even in those

states where by statute a party has the right to contradict his witness on the

ground of surprise. (Miller vs. Cook, 127 Hind. 339; Williams vs. Dickinson.

28 Fla. 90.) And although it is said by Best, Ch. J., in Clarke vs. Saffery,

Ry. & M. 126, that where a party calls his adversary as a witness, he has

a right to contradict him, this is expressly denied in the recent case of Price

vs. Manning, L. R. 42 Ch. D., 372, where it is laid down that the permission

of such contradiction even of one's adversary is a matter of discretion in

the trial judge.’

*

NOTE AND COMMENT.

AW BOOK NEWS-This is the title of the latest candidate for favor

|. in the legal journalistic field, and comes marked with those words,

which are guarantees of good things, present and to come, “West

Publishing Co., St. Paul, Minn.”

The first number consists of thirty-two pages of reading matter, review

ing new law books and digesting the contents of all the legal periodicals.
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We take it that the reviews of new works, under the caption of “Contents

of New Books” will prove most valuable to the profession at large, while

the digest of current literature will be a great assistance to busy lawyers

who keep abreast of the times. The latter covers about seventy-five publica

tions, and the arrangement under headings of legal subjects is a good one.

A department is given to extracts from the reviews of new books made

by other legal periodicals, supplementing its own descriptive reviews. A

number of other interesting features combine to make it, in our opinion, a

valuable assistant to the busy lawyer, in any portion of the country. It

takes the place in legal literature which is occupied in general literature by

the Literary Digest and Public Opinion, and will receive a warm welcome.

MRs. MYRA BRADwELL.—The founder and editor of the Chicago Legal

News, Mrs. Myra Bradwell, died at her home in Chicago, Ill., at noon, Feb

ruary 14th last, after a long and painful illness.

Mrs. Bradwell was one of the most unique and interesting characters in

the legal world. She was the wife ofJudge James B. Bradwell, of Chicago,

under whose direction she studied law. Upon the completion of her studies,

having passed a satisfactory examination, she made application to the Su

preme Court of Illinois for admission to the bar. This was the first serious

attempt made by a woman to obtain a call to the bar in this country. The

Court denied her application solely upon the ground that she was a woman.

She thereupon sued out a writ of error to the Supreme Court of the United

States, and her case on the hearing, in 1871, was ably presented by Senator

Matt Carpenter, of Wisconsin. In 1873, the Court, through Mr. Justice

Miller, affirmed the decision of the Lower Court, thus denying her admission

to the bar. She never again renewed the application, and subsequently was

surprised to receive a certificate of admission upon her original application,

from the very court which had refused her admission years before.

The News was founded by Mrs. Bradwell in 1868, and she has been its

manager and editor ever since. It was the first weekly legal publication in

the western states.

Mrs. Bradwell was the first woman who became a member of the Illinois

Press Association; also the first woman who became a member of the Illin

ois State Bar Association; was a charter member and patroness of Miriam

Family of the Eastern Star (Masonic) organized October 6, 1866, being the

first body of that order in Illinois. She was one of the charter members of
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the Washingtonian Home; was a member of the Woman's Club, the Daugh

ters of the American Revolution, the Grand Army, the Woman's Press Asso

ciation and the National Press League.

The Legal News says of her: “Mrs. Bradwell was one of those who live

their creed instead of preaching it. She did not spend her days proclaiming

on the rostrum the rights of women, but quietly, none the less effectively,

she set to work to remove the legal disabilities under which women labored.

A pioneer in opening the legal profession for women, with keen foresight

she saw that the stepping stone to the emancipation of her sex was to secure.

the property rights of women. A case in point, so monstrous in its injustice,

gave an added impetus to her zeal. A drunkard, who owed a saloonkeeper

for his whisky, had a wife who earned her own living as a scrub woman, and

the saloonkeeper garnisheed the people who owed her and levied on her earn

ings to pay her husband's liquor bill. -

It needed but an application like this for her to succeed in her efforts to

pass the bill which she drafted, giving a married woman the right to her

own earings.”

THE UNIversity LAw Review.—The University of the City of New York

has issued the initial number of a monthly of the above name, under the ed

itorial supervision of Austin Abbott, LL.D., Dean of the Law Department

of the Universiry. It is published nine months in the year. The December

issue contains several pages of valuable notes on recent cases, a collection of

the cases from all the courts of this country upon “The Pecuniary Walue of

Life and Limb;” a valuable treatise upon the descent of property by Dr.

Abbott; an interesting disquisition upon “Judgments as Evidence against an

Assignee;” a review of the questions of evidence brought out and considered

in Selover vs. Bryant, 56 N. W. Rep., 58 (Minn.), under title “Contradicting

Your Own Witness,” and other interesting and instructive matter. May it

succeed and be with us always.

EXCHANGES.

RIAL BY JURY.—They seem still to idealize trial by jury down in Ala

T bama. In the late case of Western Railway v. Mutch, 21 L. R. A.

316, the Chief Justice said:

“Trial by jury is a bulwark of American, as it has long been of English,

freedom. It wisely divides the responsibility of determinative adjudication,

of punitive administration, between the judge, trained in the wisdom and

intricacies of the law, and twelve men chosen from the common walks of

nonprofessional life; chosen for their sound judgment and stern impar
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tiality. The one declares the rules of law applicable to the issue or issues

formed, in the light of the testimony adduced; the other weighs the testi

mony, determines what facts it proves, aud, moulded by the law as declared

by the Court, renders its verdict. In the jury box, and under the oath the

jurors have solemnly sworn on the holy evangelists of Almighty God, there

is no room for friendship, partiality, or prejudice; no permissible discrimina

tion between friends and enemies, between the rich and the poor, between

corporations and natural persons. The ancients painted the Goddess of

Justice as blindfolded, and jurors must be blind to the personal consequences

of the verdicts they render. If the testimony convinces their judgments of

the existence of certain facts, they must be blind to the consequences which

result from those facts. A wish that it were otherwise furnishes no excuse

for dcciding against thrir convictions. Justice thus administered commands

the approbation of heaven and earth alike; and a verdict thus rendered

meets all the requirements of the juror's oath, in the fullest sense of the

word,—a true expression of the convictions fixed on the minds of the jury

by the testimony.”

This was the ideal. The practical seems somewhat different, for the

Court reversed the judgment because “the verdict of the jury was so

palpably against the evidence.”

of “stern impartiality.”—Green Bag.

The “bulwark” does not serve the purpose

AN ARtistic CERTIFICATE.—The following is a literal copy of an endorse

ment on the back of a warrant returned by a Michigan constable:

“I do hereby sertify that I arrested the within wiles as I am directed, and

Should have taken the horses, but they ware with held from me by warren

wiles and Biger Wiles by fisical Strength, and the defendant Biger Wiles was

taken from me by a writ of Habo Scorbous.

——Cons Table.”—Green Bag.

LIABILITY FOR DAMAGE WHERE NO PHYSICAL CONTAct.—A decision of

Judge Rumsey, in the New York Supreme Court for the Seventh District,

granting a new trial in an accident case, is based upon a principle which is

apparently new in that State. It has been frequently held by the courts in

that state that no damages can be recovered from a negligent person or

corporation for purely mental suffering caused by the negligence. In some

other states the courts have held corporations responsible for anguish and

mental suffering, caused by failure to deliver a telegram or by some other

careless act, but in this state there has been a different rule. In the case in

which Judge Rumsey gave a decision a woman was about to take a street
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car in Rochester, and as she was standing ready to step upon the platform,

another car going in the opposite direction approached, and the horses

became frightened so that they almost ran over the woman, although they

were checked just before they touched her. The fright and excitement

caused the woman to faint, and the shock resulted in a serious illness.

Judge Rumsey holds that, although the verdict could not be founded upon

the mental suffering alone, when that suffering caused a physical ailment,

the injured person might recover a verdict against the corporation whose

employes had been negligent in causing the injury.—American Lawyer.

REMission of SENTENce For CoNTEMPT of Court has recently been

held in England to be within the royal prerogative when the sentence is

merely of a punitive character. (In the matter of a Special Reference from

the Bahama Islands, '93, A. C., 138.) The decision although not binding

upon American courts is interesting in that it is the expression of the

opinion of a high authority, that a contempt of court is an offense against

the State, and that, therefore, the State through its executive has the right

to pardon the offense. It will be noticed that the decision goes no further

than that the crown has power to pardon when the sentence is merely

punitive. This leaves the question open whether or not the crown has

power to remit the sentence when the object of the sentence is not punish

ment, but merely to compel the offender to act in some particular way, e.g.,

to testify in a cause pending. In our own state, the question of executive

pardon arose when in December, 1892, Governor Hill pardoned the Onon

daga Supervisor, Welch, for contempt of court in disobeying the mandate

of the Supreme Court in respect to election returns. The governor's or

president's power to pardon is strictly limited by the provisions of the state

or United States Constitution. The governor has power in New York

(Const., Art. 4, §5,) to pardon “after conviction,” so that the whole ques

tion depends on whether or not commitment for contempt is a conviction,

within the meaning of the constitution. The question of the governor's

right to act as he did, was not decided.–Univ. Law Review.

Not SATISFIED.-An old negro being on trial, his lawyer challenged a

number of the jury who, his client said, had a prejudice against him. “Are

there any more jurymen who have a prejudice against you?” inquired the

lawyer. “No, sah, de jury am all right, but I want to challenge de judge.”

—Green Bag.
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THE DISTRICT COURTS.

ExcEssive DAMAGES; cKRTAIN VER

DICT HELD TO GRANT; ExCEPTION TO

REQUEST To chARGE.; wHEN OB

TAINED BY GENERAL STIPULATION :--

Lawler, Durment & Bigelow for

plaintiff; McLaughlin & Morrison

for defendant. Verdict for plaintiff

for $28,000 for personal injuries.

Evidence showed that plaintiff was

a common laborer of ordinary earn

ing capacity, and failed to show that

he was capable of earning an amount

in excess of $400 per annum; as the

case was not one for punitive dam

ages the verdict was held to be ex

cessive and the result of passion or

prejudice on the part of the jury.

Where it was stipulated, “and the

Court consented, that both parties

might except to the instructions

given at the request of either party,

or the modification of such, and to

the refusal to give, as requested, any

instructions later on,” and the Court

gave, on request, an

charge: Held that such charge came

within the stipulation and that it

was not necessary for the other party

in order to retain the benefit of an

exception to especially object and ex

erroneous

cept thereto, or to call the Court's

attention thereto.

Nowak vs. Northwestern Cordage

Co; Otis, J., 50,719 Second District.

COMMON LAW MARRIAGE ;

HOLDING OUT NECESSARY TO CONSTI

TUTE:–51,127, In Re Estate of Fred

erick Terry, deceased. Appeal of Ellen

Terry. Stevens, O'Brien & Glenn for

appellant; M. L. Countryman for

respondents. Where the relations

from which a common law marriage

WHAT

may be presumed are concealed form

the relatives of the husband and

their acquaintance, but the parties

treat each other and hold each other

out in their own circle as husband

and wife: Held, that such conceal

ment does not prevent the law pre

suming a marriage from their inter

course and their holding each other

out in their own circle as husband

and wife.

Kerr, J., Second District.

ASSIGNMENTS; C LA IM B E.

PROVEN AGAINST ASSIGNED ESTATE

FOR CLAIM FOR WHICH CREDITOR

Hoi.Ds othER SEcuRITY:—Where the

assignee disallowed claims on the

M A Y

ground that the assignor was liable

only as an endorser, and alleged that

the makers of the paper were good,

and that the claimant had not at

tempted to collect the claim, other

than formally to present the same

for payment and to protest it, and

that he had neglected and refused to
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turn the paper over to the assignee, or

to transfer the liability of the maker

on the note to the assignee; held, on

motion for judgment on the plead

ings, that in such case the claimant

may prove his claim and collect a

dividend thereon without transfer

ring the note or his other security—

not being a part of the assigned es

tate.

In Re Assignment of Beaupre Mer

cantile Co., Appeal First Nat'1 Bank

of Faribault et al. Second District

494.29. Kerr, J. Bunn & Hadley for

assignor; Bachelders & Davis, Kel

logg & Severance for appellants.

BUILDING Associations; EvideNCE;

BURDEN OF PROOF —Where in an ac

tion by a withdrawing member of a

building association for the with

drawal value of his stock, the associ

ation relies upon the defence that

there are no funds in its treasury

which may be applied to the with

drawing of such stock, the burden of

showing this fact is upon the associ

ation, and it should be pleaded and

proven as a defence.

Heinbokel vs. National Savings, L.

& B. Ass'n; Kelly, J., 50,989 Second

District. Holcombe & O'Reilly for

plaintiff, C. E. Hamilton for defend

ant.

LANDLORD AND TENANT, DEFECT

IVE PREMISES; WHEN LANDLORD LI

ABLE TO TENANT OR THIRD PERSON

FoR INJURIES RESULTING THEREFROM:

—Defendant owned a tenement, in the

rear of which there was an elevator

operated by hand, for the use of al,

the tenants, jointly, in lowering or

raising heavy articles. Plaintiff, at

at the request of a tenant, was on

the premises and using the elevator

in lowering a heavy article, when the

floor or bottom of the elevator gave

way, precipitating him to the ground

to his alleged injury. On motion for

judgment on the pleadings: Held that

plaintiff being on the premises at the

request of a tenant, and using the al

leged defective elevator at the request

of a tenant, must look to the tenant

—to the person who invited him into

a dangerous situation—for dam

ages resulting to him therefrom.

‘‘The that defendant

owned and controlled the eleva

tor and suffered his tenant, Goff,

it, would not make him

liable to another there at Goff's invi

tation, and using it under Goff's di

Even if the eleva

mere fact

to use

rection. * * *

tor was constructed and attached to

the building at the time Goff became

a tenant, and, if by his contract of

tenancy, he acquired the right to its

use, and it was defendant's duty

thereafter to keep it in repair, still,

defendant could not be charged, with

negligence in the absence of any

knowledge or notice on his part of

its defective condition, since not he

but the tenants operated it.”

Hanson vs. Burris; Otis, J., Sec

ond District, 45,753.

JU's rice of THE PEACE; APPEAL

FROM JUDGMENT IN UNLAWFUL DE

TAINER: BoND; JURISDICTION:– De

fendant appealed from a judgment of

a Justice for restitution of premi

ses given pursuant to the provis

ions of Ch. 84 of Gen. Stat.

1878, but instead of giving the
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bond required by Sec. 13, Ch. 84,

gave a bond conditioned as required

by Sec. 114 of Ch. 65, Gen. Stat.

1878, being an ordinary bond on ap

peal. Held, that the giving of the

bond required by Sec. 13, Ch. 84,

Gen. Stat. was jurisdictional, and on

motion the appeal was dismissed, al

though on the hearing defendant of

fered to give the proper bond to pay

rent, etc.

Mills vs. Wilson, Powers, J.,

Twelfth District, Lac qui Parle

County.

“GENERAL CREDITORs”—TERM DE

FINED: – The term “general cred

itor” in a composition agreement,

held to mean, in the mercantile

world, “unsecured creditors, not

those having specific liens or re

course by reason of indorsements.”

D. R. Noyes et al vs. Chapman

Drake Co; Otis, J., 53,540 Second

District.

SLANDER; wHAT NECESSARY TO

constituTE: – Plaintiff alleged that

defendant had said of her, “you are

a liar, and you are both (meaning

plaintiff and her husband) liars,”

with the proper inuendo that the

words were spoken concerning ma

terial testimony given by plaintiff in

court, under oath, and that the by

standers understood that thereby the

defendant meant to impute to the

plaintiff the charge of having com

mitted perjury: Held, on demurrer,

that the words alleged were not ac

tionable.

Stotesbury vs. Frazer; Williston,

J., First District. Bishop H. Schriber

for plaintiff; Henry C. James for de

fendant.

LAcHES; RIGHT To PRoceed UNDER

RETURN ON Execution nulla bona:

whEN Lost BY:—Charles Bechoeffer

for plaintiff. Judgment May 19, 1890,

Execution returned unsatisfied July

24, 1890. July 31, 1890, defendant

voluntarily submitted to examina

tion on supplementary process and

disclosed the ownership of certain

lands January 19, 1894, on order to

show cause why a receiver for de

fendant should not be appointed:

Held, that after the lapse of so long a

time the return nulla bona will not

be interfered with, and that the

plaintiff having declined to follow

the defendant further had exhausted

his remedy under that return.

Stromberg vs. Rogers et al.; Kelly,

J., 36,729 Second District.

Costs; witNESS FEEs; wHEN PAR

TY ENTITLED TO ON CONTINUANCE:

Where a cause is properly on the cal

endar at a particular term of court,

and the parties are present at such

term with witnesses, and before the

same is reached for trial, by stipula

tion it is continued over the term, the

party who ultimately prevails in the

action is entitled to tax fees for the

witnesses who attended the term at

which the cause was so continued,

even though such continuance was

at his own request, the stipulation

being silent as to such fees.

Brown vs. Burns; Brown, J., Six

teenth District, Big Stone County.

PLEADINGS IN JUSTICE court; when

to TAKE PLACE:—J sued N in the

City Justice Court in assumpsit on a

quantum meruit. On the return

day, November 29th, a complaint n
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writing was duly made and filed.

N's attorney made and filed an affi

davit for change of venue, but no

answer. No further time in which to

answer was asked for or given; but

by consent of the parties the action

was transferred to the Justice of the

Second Ward of Rochester, and the

parties ordered to appear for trial

before him on December 3rd at 9

o'clock a. m. On that day, plaintiff

moved for judgment upon the return

from City Justice Court, and objected

to the filing of an answer by defend

ant. The objection was overruled.

On appeal to the District Court upon

questions of law alone, the judgment

was reversed under G. S. 1878, ch.

65, sec. 23.

Jones vs. Neville; Start J., Olmsted

County.

Costs IN CRIMINAL Actions: LIA

BILITY OF cITY FOR:—A municipal

corporation is not liable for the costs

in a criminal prosecution under the

state laws for an offense not indicta

ble committed within the city limits,

upon an acquittal or dismissal of

the action, where its charter pro

vides that “all fines imposed by the

City Justice for offenses committed

within the city limits shall belong to

and be a part of the finances of the

city,” but fails in terms to make the

city liable for the costs in cases of

acquittal or dismissal.

Charles F. Hammond vs. The City

of Rochester; Start, J., District

Court, Olmsted County.

The Court in its memorandum

says:—“This is an action to recover

from the defendant city the fees of

the jury and witnesses in State vs.

Joslyn, the prosecution against him

having failed. * * * If there had

been a conviction in this case and fine

paid it would have belonged to the

city. Therefore, in equity, the city

ought to be required to pay the

costs of the prosecution. * * *

It is, however, elementary, that costs

are a creature of the statute, and a

juror or witness is bound to serve

the public, in a criminal case, with

out compensation; unless there is a

statute giving him compensation

and imposing the liability for its

payment upon the state, county or

municipal corporation.

Now, when the legislature gave to

the City of Rochester the fines paid

in criminal cases under the general

laws of the state, arising within the

city, which are imposed by the City

Justice, it failed to provide that the

city should be liable for the costs of

prosecution in cases of acquittal or

dismissal. This is a serious defect in

the charter, for it is manifestly

wrong for the city to be permitted

to reap all financial benefits, if any

there are, of a criminal prosecution,

and repudiate all responsibility in

case of its failure, leaving jurors and

witnesses, who are in no manner re

sponsible for the prosecution and

who are compelled to serve by law,

to lose their fees, unless they can

collect them from the county. But

the Court has no power to supply the

omission in the charter; this would

be judicial legislation forbidden to

district courts.

There being no statute expressly

making the city liable for the fees in
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this case, the Court is constrained,

much against its sense of justice, to

hold that the judgment appealed

from must be reversed.

This decision is not to be under

stood as having any application to

cases arising under the ordinances

of the city. START, J.

PLEADING; AMENDMENT: ATTACH

MENT:— Plaintiff first pleaded on an

open account; answer, a general de

nial. Within twenty days after serv

ice of the summons, but after the

case had been noticed for trial by de

fendant, plaintiff served an amended

complaint declaring upon promissory

notes which had been assigned to

him. Plaintiff on his original com

plaint had attached and moved to be

allowed to make his affidavit for at

tachment conform to his amended

complaint. Held, that the amend

ment of the complaint was a proper

one and that plaintiff was entitled to

amend his affidavit for attachment

as prayed. The Court says: “There

being no decision in this state di

rectly upon the point, I feel disposed

to follow the consideration of the

same statute in Brown vs. Leigh, 49

N. Y. 78, rather than the narrower

and more technical view of the Wis

consin Courts.

Benedict vs. Heidel; Kerr, J., Sec

ond District, 53,651. Ambrose Tighe

for plaintiff, T. R. Palmer for de

fendants.

Hennepin County Rules 1 and 2.

The following special rules for Hen

nepin County have been adopted:

Special terms will be holden every

Saturday (except on holidays), at 9

o'clock in the forenoon. The prelim

inary call of the Calendar will be fol

lowed at once by the peremptory call,

at which hearing will be had and

causes finally disposed of as reached.

No hearing will be set down for the

afternoon, nor continued beyond the

morning session, unless for urgent

reasons. Only causes properly on

the calendar when the court opens

will be heard unless they have been

omitted by mistake or inadvertence

of the clerk. All pleadings, orders,

notices, affidavits and other papers

proper to be filed must, to entitle

them to be read, be filed with the

clerk before the day on which the

special term is held, unless for some

reason other than neglect, the paper

could not have been sooner filed, or

unless the occasion for the use of the

paper arises at the hearing, from

some cause not previously apparent.

The strict enforcement of the provi

sions ofthis rule may be relaxed in fa

vor of attorneys from other counties.

Upon the rendering of a verdict of

a jury, or the filing of a decision by

the court in any case, no stay of pro

ceedings after the first will be granted

without notice to the counsel orcon

sent of counsel for opposite party.

Attorneys are requested to send to THE JOURNAL their cases and other

news of interest to the legal profession.
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THE MINNESUTA LAW JOURNAL.

VOL. II MARCH, 1894. No. 3

THE MECHANIC'S LIEN FOLLY.

The Mechanic's Lien is a stranger alike to the Common Law and to Eng

lish Legislation. It is confessedly an instance of flagrant class favoritism,

yet we who live under the Common Law system, modified and vastly im

proved (as we profess), in the particular direction of “equal rights,” have

cultivated this bastard “remedy” until it has become not merely an absurd

ity but a nuisance. For about twenty years last past, upward of forty Leg

islatures and as many Supreme Courts have been running a headlong race,

each apparently resolved to outstrip all competitors in promoting a mere

socialistic fad, based upon false pretenses and false reasoning, and as unnec

essary as it is mischievous. Minnesota is well to the front in this race, a

position due in part to some fine bursts of speed on the part of the Legislat

ure, but chiefly to the splendid mettle of her Courts. The judicial gait, albeit

somewhat eccentric, and requiring for its best display both sides of the track

as well as the middle, is yet exceedingly effective; so effective, indeed, that

the Legislative nag has now dropped contentedly to the rear, leaving the

record of the commonwealth to the care of its running mate.

It is known, of course, that the first lien law in this country was enacted

by the Maryland Legislature, a century ago, in the interests of a “real

estate boom.” It was openly proposed as a measure for the encouragement

of speculative building in the new capitol city of Washington. It gave to

“Master Builders,” who should venture there, a charge for their security

upon the premises impoved. Neither mechanics nor laborers were men

tioned or at all considered. A dozen years later, Philadelphia, the former
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capitol, awoke to the advantages of such a stimulus and secured for herself

a like enactment. Thence the experiment spread to other cities, but for

many years it was confined to designated towns, outside of which it was

not called for. “Master Builders” could take care of themselves well

enough where their business was natural and legitimate, but the forcing

process entailed risks that they were unwilling to take without statutory

protection. These local acts were defended upon purely local grounds, but

in time a broader basis for such legislation was found to be necessary. Then

they began to be put upon grounds of an alleged “equity” in favor of those

whose contributions had enhanced the value of the property. But the

building craft only was thus favored, all other forms of improvement being

left unprotected. Along with the equitable theory came a pretended solici

tude for “labor.” At first the mere mechanic was not thought of but in the

search for pretexts he was too obvious to be overlooked. No lien law ever

failed to provide for the “Master Builder,” but all except the earliest were

passed ostensibly in the interests of labor.

In practice, as is easily demonstrable, the mere laboring man derives no

appreciable benefit from such laws. Men who live by wages must neces

sarily be paid at short intervals. If not, they must and do seek employ

ment elsewhere. Their arrearages of pay very rarely reach a sum large

enough to warrant proceedings to enforce a lien. An analysis of the Minne

sota Reports of decided cases shows but a trifling percentage of labor

claims among the many thus enforced, and most of these appear to have

been assigned, presumably at a discount. No sane and honest legislator

would now propose, in the interests of labor, i. e., for the collection of

mere wages, a remedy so slow, inconvenient and expensive as the so-called

mechanics' lien. But for the class of capitalists who are able to operate as

contractors or dealers in building materials, it has advantages; and it is in

this element alone, in nowise more deserving or less capable of self-protection

than other creditors, by which lien laws are procured to be passed, and for

which they are administered. The cry is “labor,” but the voice is the voice

of capital. And so the lien law in its operation and effect is but a mischiev

ous interference between classes of capital; between interests which without

such meddling would be, as they should be, upon substantially equal terms.

Notwithstanding the spurious basis of these laws, they were at first

framed and applied with some regard to vested rights. They were recog

nized as departures from settled legal principles, and were treated by the
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Courts with the same strictness accorded to other statutes in derogation of

the Common Law. In Minnesota, prior to 1878, the right to a lien was

confined to those who had contracted directly with the owner; or at least

to the sum due from the owner to the person with whom he had contracted.

Laird v. Moonan, 32 Minn., 360. The most mischievous feature up to that

time was the rule that the contractor might hold, for a period of six months

after his work was done, a secret lien, against which a purchaser of the

premises in good faith and without notice could have no protection. Cogel

v. Mickow, 11 Gil. 354. Atkins v. Little, 17 Id., 333. The wholesome

theory of the registration acts was thus broken without the slightest need;

for if liens of this sort must be granted, protection to those dealing with

the land might easily be afforded by requiring those who have engaged to

contribute to its improvement to record at the beginning a simple notice of

that fact. But, bad as this was in the particular mentioned, the owner of

the land was protected from gross outrage. He could choose with whom

he would deal and have the benefit of contracts made, and his property was

not subject to seizure and sale at the instance of strangers to the title for

the debts of others, and for sums exceeding his promises or his ability to pay.

Then came the amendments of 1878, extending the lien right to sub

contractors and others. Gen. St. 1878, ch. 90, secs. 2, 3 and 4. The only

limit then was the “value or contract price” of the thing furnished. The

Supreme Court, in Laird v. Moonan, supra, nonchalantly struck out “or

contract price,” and so limited such liens to value; but the aggregate liens

might still exceed the contract price, and the owner must pay all sub

contractors and employees whether he had even heard of them or not. And

it was no defense that he had paid his contractor in good faith, the full sum

agreed upon for the completed job. The constitutionality of this act was

promptlv assailed, but it was upheld upon the ground that under the act

the owner might protect his property from unknown claimants by requiring

his contractor to file a bond for the benefit of those to whom he should be

come obligated, whereupon no liens in their behalf could be asserted. Ch.

90, supra, sec. 3. By this means it was said that “adequate provision is

made for entire exemption” from the liens of persons other than those

dealing directly with the owner. In vain was it urged that such “adequate

provision” unreasonably limited the number with whom the owner might

safely contract to such as were able and willing to give this bond, and the

principle was there announced which, logically applied, enables the Legisla
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ture to attach to all contracts whatever consequence it may deem proper.

Laird v. Moonan, supra. About the time this act began to be understood

by the bar, the Legislature produced the so-called Lucas Act of 1887. After

upholding a few liens under that monstrosity, the Supreme Court wearied

of the task, and strangled it in its cradle. Meyer v. Berlandi, 39 Minn.,

438. Among its minor faults was said to be, that, owing to its crudity, it

“would be very difficult to execute it, except by a system of construction

by the Courts closely bordering on judicial legislation” (p. 441). The

amount of judicial legislation required to work the succeeding act of 1889

(ch. 200) recalls this remark and excites a smile.

Space will not permit of an adequate exposition of the abominations of

the latter act. While other states are abandoning the “direct method” of

enforcing sub-contractors’ liens, this act enlarges and extends it without

limit. The bond feature of the former law, before alluded to, was eliminated

so that the owner now has no protection against sub-contractors' liens,

“adequate” or otherwise. It is a disgraceful fact that under the present

law, a dishonest contractor may deliberately engage to erect a house for a

sum which he knows will pay but half the actual cost and at once sub-let

the contract so as to charge the owner with twice the amount he has agreed

to pay. The Supreme Court says this is good law because the owner

shouldn't be such a fool as to build by contract unless he is willing to pay

more than he promises. If he doesn't want to deal with everybody, he must

not contract with anybody, for to his contract with A, the Legislature may,

as it has, “annex” as an “incident,” an obligation to pay A's debts to B,

C and the rest of the alphabet. By agreeing to pay A $2,000 for a com

pleted house, he has “consented” that A may mortgage the premises to

whomsoever he pleases, for whatsoever sum the house may reasonably cost.

That is to say, by entering into a contract while this law is in force, he

agrees that his contract shall not protect him. It matters not that he has

but $2,000 to invest in a house and no means of earning any more, or that

he has already paid the full sum agreed upon; if his contractor be dishonest,

or incapable, or unfortunate, so that by any means any person contributing

is not paid, he must pay or lose both house and land. Bardwell v. Mann,

46 Minn., 285. The result of this principle seems to be lost to view in the

fog of Mechanic's Lien logic. The right to contract for the improvement of

one's real estate would seem to be a right naturally within constitutional

protection, yet it is held that such contracts cannot be made, except upon
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terms which practically destroy them. If the conditions above outlined

may be “annexed,” why not any other and why may not such contracts be

prohibited altogether?

The Supreme Court of Michigan, dealing with a similar though less

drastic statute, promptly held it void, saying: “It strikes at the foundation

“of all property in land. There is no constitutional way of divesting a

“man’s title except by his own act or default. Here his own act is not

* * * Such a gross“required and his freedom from default is no defense.

“perversion of all the essential rights of property is so plain that no explan

“ation can make it plainer.” John Spry Lumber Co. v. Trust Co., 43 N.W.

R., 778. The Wisconsin Court ruled to the contrary in Mallory v. Abattior

Co., 49 N. W., 1071, but the vigorous dissenting opinion of Cassoday, J.,

gives augury of better things; and a Court in far-off New Mexico is still of

the opinion that lien statutes “are in derogation of the common law and

must be strictly construed.” Minor v. Marshall, 27 Pac. R., 481.

Having sustained the act of 1889, the Supreme Court of Minnesota has

ever since been busy in “executing” (and execrating) its provisions, and the

resulting tangle of decisions would be ludicrous were it less painful. In

Gardner v. Leck, 54 N. W. R., 747, a note almost of despair is sounded, but

the Court, by a majority of one, proceeds laboriously to extricate itself from

the consequences of its former holdings. In attempting this, a most

remarkable feat of judicial legislation was performed. Sec. 8 of the act requires

the lien claimant to insert in his recorded statement “the time when the

first and last item” of his contribution “was furnished”; and the declared

effect of the filing is to continue the lien “from the time” of such furnishing.

By sec. 5, all “prior bona fide” mortgages and incumbrances were protected.

Yet by sec. 10 the proceeds of the lien sale are directed to be paid to the

several lien claimants “without priority among themselves.” In the com

mon case of an intervening incumbrance, it was obviously impossible to

“execute” all these provisions, but when the difficulty was first pointed out

in Bardwell v. Mann, the Court thought that “with their extensive and

somewhat elastic powers” the thing could be done. In Finlayson v. Crook,

47 Minn. 49, an attempt was made to show how it could be done, but the

only precedent for that decision was the case of the man who prevailed in

a fist fight “by main strength and awkwardness.” In Gardner v. Leck

supra, the Finlayson case and all of its class were overruled. There was

but one way to solve the unsolvable, and that was to amend the statute.
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Two of the Judges dissented, but the thing had to be done else “the exten

sive and somewhat elastic powers” of the Courts would be proven less

effective than had been supposed. The change enacted by this ruling was in

the time from which the several liens shall attach. By the statute as

printed, each is to continue from the time when the first item is furnished.

As revised by this decision, it is the time of the beginning of the building.

This not only “borders” on judicial legislation, but laps over, a method of

construction with which the New Mexico Court before cited could not

possibly agree.

Legal foolishness is more disastrous than any other sort, and when law

makers and law expounders abandon sound doctrine, trouble is inevitable.

The particular nonsense under review is demoralizing in the extreme. Like

reasoning applied in other branches of the law would be anarchy. The lien

has become a sort of fetich. One lien was granted to a non-resident concern

because it was not permitted to contribute to a building erected in this

state; for damages as it were. Howes v. Reliance Co., 46 Minn., 44.

Another for materials furnished for, but not used in, the building. Burns v.

Sewell, 48 Minn., 425. Yet the pretended basis of the whole lien scheme is

that the charge is equitable because the lienor has enhanced the value of the

premises to the extent of the value of his material entering into the con

struction. On the same theory, a lien has lately been affixed to the interest

of the owner of premises leased for ninety-nine years, on account of build

ings erected by the lessee. Congdon v. Cook, 56 N. W. R., 253. And so

mortgagees are continually being charged with the payment of liens because

their security has been enhanced! No Court enveloped in the mists of the

Mechanic's Lien foolery has been able to see that there is no enhancement of

security in improvements which the incumbrancer himself has to pay for. It

is time for us to attend to such warnings as that of Herbert Spencer: “We

are certainly tending toward State Socialism, which will be a worse form of

tyranny than that of any government now existing in civilization.”

MINNEA POLIS. DANIEL FISH.
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OPINIONS OF ATTORNEY GENERAL.

NURSERY S rock—wHo REQUIRED TO GIVE BOND BEFORE sel. LING—c H. 196 G.

L. 1887 construED.

Hon. F. P. Brown, Secretary of State:–

In your communication of the 19th inst. you call attention to the provis

ions of Ch. 196, Gen. Laws 1887 and inquire, in effect, whether each person

selling nursery stock, whether as principal, agent or sub-agent, is required to

furnish to the State a bond of $2,000, or may the principal or agent furnish

such bond to the State for each person so selling nursery stock for him?

By section 1, of the said act, it is provided, that it shall be unlawful for

any person, corporation or association to sell or offer for sale any tree, etc.,

grown in the State of Minnesota, without first filing with the Secretary of

State an affidavit setting forth his name, age, occupation and residence, and

if an agent, the name, occupation and residence of his principal, and a state

ment as to where the nursery stock aforesaid to be sold is grown, together

with a bond to the State of Minnesota in the penal sum of $2,000, condi

tioned as therein provided. The section closes with a proviso to the effect

“that the bond aforesaid shall, when the principal is a resident of this State,

be given by such principal and not by the agent.”

The manifest purpose of the act is to prohibit any person, corporation or

association from selling or offering for sale any of the objects therein named

without first filing the bond therein provided, with the Secretary of State.

Two classes of principals are therein recognized: First, those residing in this

State, and second, those residing elsewhere. The force of the said proviso is

to require the agent when his principal is a non-resident, to give the bond.

Whenever the principal is a resident of the State, the bond shall be executed

by such principal and conditioned to save harmless citizens of the State who

shall be defrauded by any false or fraudulent representations, by the agent

who is required to file the affidavit. The act clearly implies that their agent

shall file such affidavit together with a bond. There must therefore, be as

many bonds filed as there are agents appointed where the principal is a resi

dent of the State. It certainly was not the purpose of the act to discrimi

nate against our own citizens in favor of non-residents.

You are, therefore, advised that it is my opinion that a bond should be
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filed by every agent, before issuing your certificate of authority. In the case

of resident principals the bond must be executed by the principal in place of

the agent. Yours respectfully,

December 20, 1893. H. W. CHILDs, Attorney General.

LIQUOR LiceNSE—FoR w HAT TERM MAYBE GRANTED.

A. Sitzman, Village Recorder, Pierz, Minn.

Under the liquor law as it now stands, a village council cannot grant a

license for a period of less than one year; but such license can be issued for

the period of one year from the date of issuance, provided, however, that

such license is subject to termination before one year by a vote of the electors

determining in favor of no license; and in such event, provision is made for

the refundment of the license money for the unexpired portion of the license

period. Yours respectfully,

January 2, 1894. H. W. CHILDs, Attorney General.

“NoticEs”—wHAT ARE LEGAL AND WHERE TO BE PUBLISHED.

C. P. Kelley, Le Sueur Centre, Minn.:—

The financial statement to be published pursuant to Sec. 11, Ch. 8, Gen.

Stat. 1878, falls within the contemplation of the term, “legal notices” em

ployed in Ch. 33, Gen. Laws 1893, and cannot, therefore, be published in

any other newspaper than that contemplated by the said laws of 1893.

The term “notices” as therein used must be held to comprehend all publica

tions required by law to be made.

Yours respectfully,

December 29, 1893. H. W. CHILDs, Attorney General.

NOTARY PUBLIC-COMMISSION AWOIDED BY REMOVAL FROM COUNTY.

Mr. Finley A. Gray, Redwood Falls, Mina.:

Sec. 4, Ch. 26, Gen. Stat. 1878, provides that the commission of a Notary

Public is good for the period only in which he resides within the county for

which he was appointed. Inasmuch as you have changed your place of

residence since the issuance of the commission to you, it has ceased to be of

any force or effect whatever. It therefore follows that you will not be au

thorized to perform official acts as a Notary Public in the County of Red

wood. Yours respectfully,

December 26, 1893. H. W. CHILDs, Attorney General.

VILLAGE LIQUOR LICENSE-FOR WHAT TERM GRANTABLE—cH. 194 G. L. 1893

CONSTRUED.

W. G. Peters, St. Vincent, Minn.:—

The provisions of Ch. 194, Gen. Laws 1893 are applicable to but a limited

number of cases, and was designed in fact to help out cases where licenses
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have been paid under a misapprehension as to the effect of the law. The ef

fect of Ch. 189, Gen. Laws 1893 which amends Ch. 5 of the Gen. Laws of

1887, is to authorize village councils to issue licenses for a period of one year

regardless of the time when issued. Your village council, may on January 1,

in pursuance of the said law, grant a license good for a period of one year.

The council has no authority, however, to enter into an agreement with a

licensee that he shall be appointed to a village office upon a stated compen

sation, in consideration of his taking out a license. Such an agreement, not

only would be wholly void, but it would be a case of serious official miscon

duct on the part of the members of the council who voted in favor of the

Same.

There is no authority for the dating back, as you term it, of licenses is

sued or to be issued by the council. There can be no rebating of any portion

of the license money heretofore paid, unless the applicant falls clearly within

the purview of Ch. 194. Yours respectfully,

H. W. CHILDs,

December 20, 1893. Attorney General.

COURT HOUSE-COUNTY AUTHORIZED TO ISSUE BONDS THEREFOR.

Hon. A. Bierman, State Auditor:—

Application having been made to the State by, the Board of County Com

missioners of Le Sueur County, for a loan from the permanent school fund

of the state to aid the said county in the construction of a court house, I am

asked whether the said county is authorized to construct such building, and

if so, whether it is also authorized to issue its bonds for that purpose.

A somewhat similiar question was presented to this office in 1879 and the

opinion was then reached that a county is authorized to issue bonds for the

construction of a court house. That opinion was based upon a decision of

the Supreme Court of this state in the case of Chaska County v. Supervisors

of Carver County, 6 Minn. 133, wherein it was declared that such power re

sides in a Board of County Commissioners. The decision in that case was

based upon a statute providing that such Board “shall provide for the erect

ing and repairing of court houses, jails and other necessary buildings for the

use of the county.” Assuming that requisite authority had been conferred

by the said statutes, the Board of County Commissioners of Carver County

issued its bonds. The Court held that the statute plainly authorized the

Board to enter into contracts for the construction of the building, and that

it “had undoubted authority to issue the bonds” wherewith to raise the re
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quisite funds to meet the expenses thereof. The decision was adhered to in

Niniger v. Commissioners, 10 Minn. 106; followed in Cushman v. Carver

County, 19 Id. 252, and cited as authority in so late a case as Auerbach v.

Le Sueur Mill Company, 28 Minn. 295.

The statute now in force to which the Commissioners must look as their

authority, empowers them to provide offices for county officers (G. S. 1878

Ch. 8, S. 110).

It is thus seen that there is no substantial difference between the statute

as it existed when the bonds of Carver County were issued, and as it is to

day. To provide a court house implies no greater grant of power, than to

provide county offices. It follows, therefore, that the Board of County Com

missioners has authority to provide for a court house, and further, in view

of the decision above cited, the authority to issue the bonds of the County

for that purpose.

In addition to the foregoing I call attention to the language of the amend

ment of the Constitution adopted in 1886, authorizing the loan of the per

manent school fund “to the several counties or school districts of the state,

to be used in the erection of county or school buildings.” Attention is also

called to the provisions of Ch. 193, Gen. Laws 1887, Sec. 1, where it is pro

vided that “when any county in this state wishes to obtain a loan from said

permanent school fund, the Commissioners shall at a regular or special ses

sion adopt a resolution that the County of—makes an application to

the State for a loan.” If this is not an express grant of power, it is the

recognition of a grant already assumed to exist. You are therefore advised

that it is my opinion that both of your questions should be answered in the

affirmative. Yours respectfully,

H. W. CHILDS,

December 20, 1893. Attorney General.

CO-OPERATIVE AssociaTiONs—vote oF MEMBERs—CH. 29, G. L. 1870 Cox

STRUED.

Mr. George P. Lattin, Freeborn:

If your company was formed under the provisions of Ch. 29, Gen. Laws

1870, it is very clear that no member shall be entitled to more than one vote

at a corporate meeting, however many shares of the stock of the company

he may own. The law expressly provides that no member upon any subject

shall be entitled to more than one vote. This is in contradistinction with

provisions of law governing incorporated companies, as usually a share of
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stock represents a vote. It is needless to say that nothing in the articles of

incorporation or the by-laws of your company could contravene the terms

of the statute under which you are organized. Whether Ch. 29 governs in

the case of your company depends, of ourse. upon whether or not you were

incorporated under that law. Yours respectfully,

H. W. CHILDs,

January 11, 1894. Attorney General.

THE PASSING OF THE INTERSTATE COMMERCE LAW.

NE of the most important decisions made by the Federal Courts for

years is that recently handed down by Judge Grosscup, of the

Northern District of Illinois, in re Rule on James and McLeod, for

contempt. It deals with the power of the Federal Grand Jury to compel

witnesses to testify as to violations of the Interstate Commerce Act under

the act of February 11, 1893. The Court holds that a refusal to answer

questions, or produce books or property, is justified, under the fifth amend

ment to the Constitution of the United States, where such refusal is based

upon the ground that an answer, or the production of the books and papers,

would tend either directly to incriminate the witness, or to disclose sources

of evidence which would tend to incriminate him, and that said act is,

therefore, unconstitutional. The commission or the prosecution, being thus

deprived of the power of compelling the production of evidence of an

alleged violation of the act, and as in almost every instance all the evidence

of such violation is possessed solely by those who would be incriminated by

its production, the whole framework of the act falls, because no penalty, in

practice, can be enforced against any offender. Should the decision be sus

tained, the railroads will have things pretty much their own way, except as

injunction or mandamus may be resorted to in certain cases by aggrieved

parties to compel observance of the provisions of the act. We quote

from Judge Grosscup's opinion the salient features of his views upon the

question:

“The act of February 11, 1893, in effect provides that no person shall be

excused from testifying or producing books, papers, tariffs, contracts, agree

ments and documents in any case or proceeding, criminal or otherwise,

based upon the Interstate Commerce Act, on the ground that the same may

tend to criminate him or subject him to a penalty or forfeiture, but that any
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person so testifying shall not be prosecuted or subjected to any penalty or

forfeiture on account of any transaction, matter, or thing concerning which

he may testify or produce the documentary or other evidence.

“Every man's life is, so far as society is interested, a series of personal

acts. Each act, not impinging unlawfully upon the rights of others or fall

ing within the definitions of the criminal statutes, is a personal right of the

individual. The criminal code is a series of definitions which, for the pur

poses of public safety or welfare, designate certain of these personal acts,

either isolated or in connection with other acts or intentions, as crimes

against the commonwealth. The identification of acts with the definitions

of the criminal code is dependent upon such knowledge as can be obtained

either from the observations of others or the disclosures of the person him

self. The methods of such identification have been formulated into what

may be called the science of evidence.

“These personal acts, however, like the events of natural law, are inter

linked with others, and are each a part only of a connected and cohering

series of acts. The student of nature uncovers its unknown events by seizing

upon a known event, and with the knowledge and suggestions thus

acquired, proceeds, according to the laws of known connection, to others.

Thus an event, remote from the one that is the ultimate object of the

inquiry, becomes the clew, or break, from which the process of unraveling

begins. Judicial tribunals in search of personal acts that fall within the

criminal code are served by a like law of connection and cohesiveness. A

known act in a person's life is made the beginning of the tribunal's work of

unraveling and, though apparently remote from the actual criminal deed, is

so linked therewith that thejudicial following out of the intervening thread will

eventually bring out the full disclosure of the criminal act. The disclosure

of such a remote act is, therefore, indirectly but effectually a disclosure of

the criminal act itself.

“Since the Counselman case, 142 U. S. 547, it is admitted law that every

person is protected by the fifth amendment against self disclosure in any

proceeding, civil or criminal, of such of his own acts as would subject either

the act or any connected act to the dangers of incrimination. * * * The

accused can stand, as against the menace of the law's penalties, upon the

sanctity of his own personal knowledge; and the constitutional guarantee

puts a séal upon that knowledge that no legislative or judicial hand can

break. * * * To avoid its misuse upon such pretexts and at the same

time secure to the person's knowledge the sanctity that is intended, it de

volves tupon the court in each instance to determine from all the circum

stances of the situation, when the question ariscs, whether the disclosure

sought for carries any real menace of self incrimination.

“But while the Counselman case establishes this guarantee to the extent

thus pointed out, it leaves undecided the most interesting and important
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question connected with the subject. In the case under investigation now it

is claimed that the act of February, 1893, affords all the immunity that the

fifth amendment was intended to provide. * * * The act of February,

1893, is a broad prohibition against the prosecution of a person for any act

to which the disclosure relates. It unquestionably refers to a criminal pro

cedure like this, and the immunity stated in the latter clause of the act re

lates undoubtedly not simply to the causes or proceedings before the Inter

state Commerce Commission, but to any cause or proceeding, criminal or

Otherwise. * * *

“The question then comes back to this: What was the real purpose of the

framers of the fifth amendment? Did they intend to guarantee immunity

thereby against compulsory self-accusation of crime so far as it might bring

to the witness law inflicted pains and penalties only? Or was it the purpose

to make the secrets of memory, so far as they brought one's former acts

within the definitious of crime, inviolate as against judicial probe or dis

closure? The Counselman case leaves this question undecided. Some of the

dicta of the opinion seem to show that the Court purposely left it unde

cided. As, for instance, the opinion states: ‘It is quite clear that legisla

tion cannot abridge a constitutional privilege, and that it cannot replace or

supply one at least unless it is so broad as to have the same extent in scope

and effect. So far, therefore, as the Supreme Court of the United States is

concerned, I regard the question as an open one. * * *

“The case at bar, like those cited, inspires no wish in the Court to protect

the witnesses. The Interstate Commerce Act is a law of the land and the

witnesses ask for the protection of the amendment under circumstances

which indicate that, having violated it before, they have no intention to

cease violating it now. It is the contest of people who disbelieve in the ex

pediency of the law against the attempt to enforce it. The protection is

asked not so much to keep inviolate the secrets of the human breast as to

have immunity in further violating a law of the land. Judged by this

specific instance the fifth amendment, if construed broadly enough to afford

the witness immunity against testifying, is an obstruction in the path of the

administration of law. But the fifth amendment must not be judged by a

single specific instance. It was placed in the organic law of the land for a

purpose, and that purpose, when ascertained, must be enforced, howsoever

it may effect sporadic cases or even the great body of cases that may come

before the Court. * * *

“The privilege which the framers of the amendment secured was silence

against the accusation of the Federal Government; silence against the right

of the Federal Government to seek out data for an accusation. This

privilege of silence was, as they believed and events then looked, in the in

terest of progress and personal happiness as against the narrow views of

adventitious power. Did they originate such privilege simply to safeguard
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themselves against the law inflicted penalties and forfeitures? Did they

take no thought of the pains of practical outlawry ? The stated penalties

and forfeitures of the law might be set aside, but was there no pain in dis

favor and odium among neighbors, in excommunication from church or

societies that might be governed by the prevailing views, in the private

liabilities that the law might authorize, or the unfathomable disgrace not

susceptible of formulation in language which a known violation of law

brings upon the offender?

“Then, too, if the immunity was only against the law inflicted pains and

penalties, the government could probe the secrets of every conversation or

society by extending compulsory pardon to one of its participants, and

thus turn him into an involuntary informer. Did the framers contemplate

that this privilege of silence was exchangeable always, at the will of the

government, for a remission of his own penalties upon a condition of dis

closure that would bring those to whom he had plighted his faith any

loyalty within the grasp of the prosecutor? I cannot think so. * * *

“The battle for personal liberty seems to have been attained, but in the

absence of the din and clash we cannot comprehend the meaning of all the

safeguards employed. When we see the shield held before the briber, the

liquor seller, the usury taker, the duelist, and the other violators of accepted

law we are moved to break or cast it aside unmindful of the splendid pur

pose that first threw it forward. But whatever its disadvantages now, it

is a fixed privilege until taken down by the same power that extended it. It

is not certain, either, that it may not yet serve some useful purpose. The

oppression of crowns and principalities is unquestionably over, but the

more frightful oppression of selfish, ruthless and merciless majorities may

yet constitute one of the chapters of future history. In my opinion, the

privilege of silence against a criminal accusation, guaranteed by the fifth

amendment, was meant to extend to all the consequences of disclosure.”

The decision is a masterly exposition of the question of immunity from

compulsory inquisition in criminal matters from the earliest times, and is as

well a scholarly document.

NOTES ()N RECENT DECISIONS.

TILL AFTER THE CHINAMEN.—A few weeks ago a Chinaman named

Ah Yow, who claimed to be a restaurant keeper, was denied admission

to this country at San Francisco, and made application by habeas

corpus for an order releasing him and permitting him to land. The question

of whether or not he was a laborer within the meaning of the Exclusion
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Act was there raised and considered, and an explicit and comprehensive

statement of the classes not permitted to enter is made by Judge Hanford

He says:—

“A restaurant keeper is a caterer, who keeps a place for serving meals,

and provides, prepares and cooks raw materials to suit the tastes of his

patrons. A person in that business is not a merchant, nor does he come

within the definition of any of the terms used in the statutes to describe the

class of Chinese who are privileged to enter the United States; and I hold

that, to the word “laborer' in these statutes, meaning must be given broad

enough to include master mechanics and tradesmen, such as blacksmiths,

cabinet makers, tailors, and shoemakers, who receive orders, and cut and

make up materials in such forms and of such dimensions as their customers

require. Those who, in following such callings, employ journeymen, and

perform no manual labor themselves, still represent themselves to be, and

they are, in popular estimation, blacksmiths, cabinet makers, tailors, and

shoemakers—that is to say, skilled workmen. All Chinese persons who fol

low such callings are barred from coming to the United States.”—In re Ah

Yow, 59 Fed. Rep. 561.

HE INsolveNcy LAw Is EFFEcTUAL.—An interesting state of affairs

is brought out in the case of Burt v. Minneapolis Stock Yards &

Packing Co., et al., 57 N. W. Rep. 940, bearing upon the powers of

the Court to deal with dishonest insolvents.

Burt, a commission merchant, was adjudged insolvent, and, upon proper

disclosure, was shown to have received three thousand dollars for which he

could not or would not account. The Court found that he had the money,

ordered him to turn it over to the receiver and he refused. Thereupon he was

committed for contempt, until the said sum was paid, not exceeding six

months. Upon appeal he contended that such committment was unlawful,

as being imprisonment for debt, contrary to section 12, article I of the state

constitution.

The Court, Buck, J., says in part:

“If Burt was not the main instigator and mover in this scheme to

cheat and defraud his creditors, he was at least cognizant of the principal

acts which constitute a palpable fraud and swindle upon them. It would

be an intolerable weakness of the law if there was not some way to reach

this class of men, who prey upon the credit of the community, and then,

when caught in their nefarious schemes, appeal to the technicalities of the

law, or the sympathy of those who administer it. Fortunately for the due

administration of the law, and as a warning against swindling commercial

ventures, the party has not escaped that justice which the evidence clearly
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indicates that he deserves. The victims of commercial dishonesty may con

gratulate themselves that one of those who prey upon other people's

property and labor has received the penalty of the law.

“There is nothing in the assignment of error that he is imprisoned for debt.

He is not imprisoned because hecannot or will not pay a debt which he owes,

The Court found that he had a specific sum of money which belonged to his

creditors, and should have been turned over to the assignee for their benefit in

pursuance of the order andjudicial determination ofthe Court, and which order

he refused to obey. This refusal was a contempt of court, and punishable

as such by imprisonment. After a hearing and judicial determination of this

kind, parties must obey the orders and judgments of the Courts, or suffer

the punishment imposed by law. The Court is not collecting debts, but

punishing contempt of its judicial authority. The result may be that more

property will be secured for the creditor, or longer imprisonmsnt for the

debtor, but this does not constitute imprisonment for debt. State v. Becht,

23 Minn. 1. When an insolvent debtor has taken the initiative under the

insolvent law, and seeks its benefit by making an assignment, in the expecta

tion that he may be released from his debts, and he swears that he has

assigned all of his property, and turned it over to the assignee, when in fact

he has not done so, it is not depriving him of his property or liberty without

due process of law to compel him to disclose what other property, if any,

he has concealed, and, in default of his doing so, punish him for contempt of

court. If the assignor can in such cases defy the law and the Courts, he can

retain large sums of money after making a fraudulent assignment, and the

insolvent law will become an instrument for the perpetration of fraud and

swindling, instead of one intended for the equal protection of all. The

insolvent law of this state has been of great practical benefit; and while the

sharp practitioner, with unusual facilities for the collection of debts, and for

obtaining the earliest information in regard to insolvent debtors, may

criticise or find fault with some of its provisions because he is not enabled

to grasp and secure all the assets which such debtor has, and thus exclude

other meritorious creditors from securing a pro rata share in the assets, yet

the law, properly and justly administered, stands as a barrier between the

oppressive creditor and the'unfortunate debtor.”

This is in line with the spirit of the former and recent decisions of the

Court, and should have a good effect. So many assignments are fraudulent

that the law cannot be too strictly enforced.

NFANTS AND LIFE INsURANcE: DisaFFIRMANcE.—The unusual spectacle

of a minor who has insured his life disaffirming upon arriving at his

majority, tendering his policy and demanding a return of the premiums

paid, is presented in the case of Johnson v. Northwestern Mutual Life Ins.
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Co., 57 N. W. Rep. 934. Upon action being brought to recover premiums

paid on a policy which was for the benefit of the assured, being on the 20

year payment plan, the company demur red, and the demurrer was overruled.

In considering whether such a policy was void or voidable, Judge Buck

says in part:

“Was this contract void or voidable? We are of the opinion that it was

not void. It was for the benefit of the infant. That is to say, construing it

in accordance with the well-understood business principles and practical ex

perience of the age, it should be deemed one beneficial to him. It was the

ordinary policy of insurance upon the usual terms, and in a solvent com

pany. Was the policy voidable, and, if so, was it of that character which

would not only permit the plaintiff to defend against the collection of any

thing further on the policy, but, by reason of his infancy, entitle him, when

arriving at his majority, to collect back whatever he had paid while an

infant? We are of the opinion that the contract was voidable. Even if the

contract was beneficial to him while he was an infant, in the sense that if

he retained it there might be certain contingencies which would arise where

by he would be entitled to receive the actual benefits mentioned in the

policy, yet he does not seek to retain the policy, or claim any actual benefits

under its terms, either at present or in the future. All that he could return

or surrender up he offered to do at the very earliest opportunity after arriv

ing at full age. He has secured no money or property under it or by virtue

of its terms, and no consideration other than the contingent one which we

have mentioned. He has not squandered anything which he has received

from defendant. He retains nothing either of actual value or any right. In

no way has he appropriated any of the fruits of the contract to his own

advantage, nor does he seek to do so. The defendant has had the use of the

money paid it for several years. As between the two parties, the defendant

so far has profited by the contract. If the plaintiff succeeds in this action,

the defendant suffers no loss or damage except to return to plaintiff just

what it got of him while an infant. It did not obtain the money of plain

tiff, it is true, through deceit, fraud, or concealment of any fact, nor in any way

impose upon the infant, but it did obtain and receive a fund belonging to

him which it was not necessary for him to part with. This was done at a

time when the law adjudges him incapable of determining whether it was

for his benefit or not. To leave this question of making contracts to the

immature judgment of infants who are easily influenced or misled, and fre

quently to their great injury, and then have the courts continually called

upon to decide whether the contract was of such a beneficial nature to the

infant that it might be enforced against him, would lead to an endless

variety of decisions. The interest of the infant will be best subserved by

holding such contracts voidable. It is a rule which can be appropriately
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applied in this case, for the plaintiff has performed all that can be reasonably

asked of him to do.”

We apprehend that this decision will materially limit the amount of

insurance written on the lives of minors, and may lead to considerable liti

gation. The decision makes such a contract decidedly one-sided, but is cer

tainly in accord with the only safe principles applicable to such cases.

OUR EXCHANGES.

C'. A PERSON IN NEw York HAVE Two Wives or Two HUSBANDs?—

Whether one person may lawfully have two wives or two husbands

at once under the Revised Statutes (2 R. S.; 139, § 6; id. 8 ed. vol. iv.,

p. 2596, § 6), where a second marriage is contracted under the mistaken

supposition that the former spouse of one of the contracting parties, who

had been absent and unheard of for more than five years, is dead—is a ques

tion which Judge McAdam, of the New York Superior Court, has recently

had to deal with. His decision (Safford v. Safford, 31 Abb. N. C.), while

recognizing the technical validity of such second marriage, yet holds that

cohabitation under it after discovering that the first spouse is living is im

proper and immoral, and that neither party thereto can afterwards be

regarded in an action to annul the second marriage as “the innocent party.”

entitled to the custody of the children, under Code Civ. Pro., § 1745; but

under such circumstances the Court may award the custody to either

parent, as the interest of the child requires.—University Law Review.

POLICEMAN who had arrested a man for disorderly conduct was

A trying to tell his story as a witness in court against the culprit,

when the judge interrupted with this inquiry:

“What did the man say when you arrested him ?”

“He said he was drunk.”

“I want his precise words, just as he uttered them. He did not use the

pronoun he, did he?”

“Oh, yes, he did; he said he was drunk—he acknowledged the corn!”

The Court (getting impatient at witness' stupidity)—“You don't under

stand me; I want the words as he uttered them. Did he say, ‘I was

drunk?’”

“Witness (zealously)—“Oh, no, your Honor; he didn't say you was
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drunk. I wouldn't allow any man to charge that upon you in my

presence!”

A fledgling attorney, occupying a seat in the court, here desired to air his

powers, and said: “Pshaw! you don't comprehend at all. His Honor

means, Did the prisoner say to you, ‘I was drunk?’”

Witness (reflectively)—“Waal, he might have said you was drunk; but I

didn't hear him.”

Counsel for the prisoner—“What the Court desires is to have you state

the prisoner's own words, preserving the precise form of pronoun he made

use of in his reply. Was it in the first person, I; second person, thou or you;

or in the third person, he, she or it? Now, then, sir,” (with severity) “upon

your oath, did not my client say, ‘I was drunk?’”

Witness (getting angry)—“No, he didn’t say you was drunk, neither.

D'yer suppose the poor fellow charged the whole court with being drunk?”

—Criminal Law Magazine.

ROCESS SERVING.—The code of civil procedure (New York) differs

P from that of most states in the methods appointed for obtaining

service of process. Under its provisions a civil action is commenced

by the service of a summons, which may be served by any person other

than a party to the action, except in the limited number of cases where it is

otherwise specially prescribed by law. Under the operations of this benign

law have evolved a class known as “process servers,” who make a specialty

of serving summonses, and whose adventures would fill a book. I recall

an amusing instance, in which a young friend of mine quite distinguished

himself by executing process upon a wealthy brewer of this eity, who had

succeeded for months in evading the most expert process servers. Donning

his dress suit, and with all the airs of a grandee, this young limb of the law

—a handsome fellow, by the way—rang the door-bell at about eight o'clock

one evening, presented his engraved card, was shown to the parlor, and

soon had the pleasure of handing his papers to the unwilling defendant, a

choleric old German, whose rage was unbounded. The amount involved

was very large, but he speedily made a satisfactory adjustment. My friend

has just enough vanity to aver to this day that the old gentleman was

doubly incensed, as he thought the young man had called to ask for his

daughter's hand. The bete noir of the process server is, however, the ultra

fashionable clubman about town, with no stated calling or place of business.
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Though these curled darlings usually boast “a local habitation and a

name,” they not infrequently abjure both for the time, and retire from the

world into a hibernation too dense even for the penetration of the patient

process server. In such cases it sometimes becomes necessary to have the

aid of the courts invoked in the effort to run to earth this human quarry.

A case in point has just come to light, in which one George Whitaker, an

English tailor, may thank Judge L. J. Coulan, of the City Court, for pro

viding the means to reach the debtor, a young swell residing on Fifth

avenue. After many unavailing efforts to secure an audience, always meet

ing the response “Not in,” though his calls were made at all hours of the

day and night, one process server after another gave it up. Finally the

plaintiff's attorney applied to the court for an order for substituted service,

on the ground that the defendant was trying to avoid service. The Court

ordered that if no person was found to receive the summons it should be

tacked upon the debtor's door. The hammer and tacks were procured, but

not needed, as our gay bacnelor capitulated and his valet was delegated to

receive the odious papers.—The Collector.

USPENDING SENTENces.—It has for years been quite a common thing

S in the police court of Cincinnati to suspend sentences on prisoners,

on condition of their leaving the city, and the practice is prob

ably followed in other cities of the state. The question of the legality.

of this practice came before the common pleas court of Hamilton county, in

the habeas corpus case of Bartley Kelly, in which was involved the question

whether the police court could suspend a sentence given a man, on condition

that he leave the city. Kelly had been given a suspended sentence and left

town. He returned after the period of the sentence had expired, was

arrested, charged with suspicion and sent to the workhouse. A writ of

habeas corpus was issued, which came up before Judge Huston.

Judge Huston at once decided the matter, and said that it had been the

practice to suspend the sentence of criminals on condition that they leave

the city. Under such an agreement between the Court and a criminal, the

criminal would be at liberty to go to some other place and commit a crime.

This practice should not be. The prisoner should be punished as the law

requires, if he is guilty.—Weekly Law Bulletin.
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THE DISTRICT COURTS.

Pleading—Appeal from Justics Court.

Action in Justice Court; plaintiff

alleged for board and lodging fur

nished and for money had and re

ceived; answer general and specific

denials. Motion by defendant in Dis

trict Court on appeal to amend his

answer so as to set up payment and

satisfaction that the facts as shown

in Justice Court might be proven; de

nied as not a proper exercise of dis

cretion.

Wagner vs. Zelch, Second District.

Otis, J. Edwin J. Gribble for plaintiff;

J. A. Larimore for defendant.

Insolvency–Failure of Assignee to File Bond.

within Five Days.

The failure of an assignee under the

insolvency act of 1881, who has ac

cepted the trust, to file his bond as

therein required within five days after

the filing of the schedules does not de

prive the Court of its jurisdiction;

and the Court may, in its discretion,

without notice, order the bond filed

with the same force and effect as if

the same had been duly filed within

said five days.

In Re Assignment of Blake; Otis, J.,

Second District. Henry C. James, for

assignee.

Insolvency—Claim Filed after its Expiration by

Limitation—Disallowed.

Claim was filed duly with an as

signee of an insolvent insurance.com

pany for a loss which had occurred

more than one year prior to the date

of the filing of the claim. The policy

contained a provision requiring that

any suit or proceeding on the part of

the insured to enforce any claim

under the policy should be brought

within one year from the time of the

occurrence of the loss for which claim

was made. The assignment was

made within one year after loss, but

the claim was not proven until more

than one year after loss, and was on

that ground, among others, disal

lowed. On demurrer to answer,

held, that such disallowance was

proper and should be affirmed with

COSts.

Appeal of Screven In Re Assign

ment of St. Paul German Ins. Co.;

Brill, J. Second District. Ambrose

Tighe for appellant; C. D. & Thos.

D. O'Brien for respondent. (Ap

pealed.)

New Trial—Newly Discovered Evidence—Con

tradictory Affidavits.

Plaintiff moved for a new trial on

the ground of newly discovered evi

dence. Defendant had obtained affi

davits from plaintiff's affiants con

tradicting their former affidavits in

Held, that these

contradictory statements so weak

ened the effect of the first affidavit as

to render it questionable whether the

granting of a new trial would be a

proper excercise of discretion.

Nichols vs. City Ry. Co.; Otis, J.

Second District. Hawthorne & Da

vidson for plaintiff; Munn, Boyeson

& Thygeson for defendant.

material matters.

Assignments—When claim may be proven against

assigned estate for a debt for which creditor

holds other security.

The Beaupre Mercantile Company,
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in the usual course of its business,

received from its customers notes

payable to its order; these notes

were by it discounted with the appel

lants, The Beaupre Mercantile Com

pany endorsing the paper; at their

maturity, the notes not being paid,

they were duly protested and notice

of non-payment and protest was duly

given to said Beaupre Mercantile

Company; thereafter the Beaupre

Mercantile Company made a volun

tary assignment for the benefit of its

creditors under the law of 1876. Pur

suant to notice given by the assignee

to creditors, appellants duly filed

proofs of their claims against the

Mercantile Company on the said

notes, but retained the notes in their

possession. The assignee disallowed

the claims upon the ground “that

your assignee is informed and verily

believes that the appellant is not

entitled to have any dividend paid

upon his said claims, nor said claims

allowed until said appellant has first

exhausted its remedy against the

makers of said notes, and each of

them, or surrendered said notes and

all right, title and interest of the ap

pellant therein to your assignee;”

and further alleged that the makers

of the notes were financially respon

sible and that the appellants have

failed and neglected to collect said

indebtedness from said makers, and

have refused to surrender the said

notes to said assignee. The question

arose under Sec. 5,Ch. 44, Gen. Stat.,

which is as follows: “Provided that

no debts for which the creditor holds

a mortgage, pledge or other security

shall be so paid until the creditor

shall have first exhausted his security,

or shall surrender and release the se

curity to the assignee or assignees.”

It was urged on part of appellants

that applying the principal of ejus

dem generis in the construction of

the section referred to the phrase

“other security” referred to and

meant security of the same nature as

that previously specifically men

tioned viz: mortgage or pledge.

Further that the security referred to

in the law was property of the bank

rupt which had been mortgaged or

pledged by him, and which, therefore,

lessened the value of the estate which

was to be distributed among all the

creditors. That the claim against

the insolvent after protest became

as fixed and certain as the claim

against the maker. That the maker

and insolvent were, in effect, jointly

liable, and that, therefore, if a joint

debt of two or more debtors is to be

treated as secured and not provable

under our statute, the claim against

each debtor being treated as security

for the debt against others, and each

should become bankrupt at the same

time, in such case, the creditor would

be without remedy against the estate

of either debtor. On motion for

judgment on pleadings—the Court

orders that the claims be allowed.

Appeal of First National Bank of

Faribault et als.; in re assignment

of Beaupre Mercantile Company.

Second District. Kerr, J. Buun &

Hadley for assignee; Batchelders &

Davis, Kellog & Severance for appel

lants.

(See Wol. 2, No. 2, page 56 Re

ported more at length on request.
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Appeal with Supersedeas Bond—When Bond not

duly Served insufficient to stay Proceedings in Pr. 421

Action to sequestrate Property of a Corpora

tion—Wenue-Change of not allowed on Mo

tion of Corporation when other Parties Defend

ant are Residents of County.

Action under Ch. 76 Gen. Stat.

1878, against a corporation and

stockholders, asking that a receiver

be appointed. Plaintiff duly alleged

that an execution had been issued

and returned unsatisfied. “The an

swer sets up matter which, as de

Chamberlain vs. Dempsey, 13 Abb.

The case cited by defendant's

| counsel from 75 N. Y. 611 is not in

fendants claim, operated as an ap

peal, with supersedeas bond, from the

judgment on which the complaint is

predicated. I do not think the de

fendant's claim well founded. It is

true an appeal was duly taken, but

became ineffectual upon failure of the

sureties to justify, so that the pro-

ceeding stood as if no bond had been

given. The statute gives respondent

the right to except to the sureties

within ten days after notice of ap

peal, and to make this right at all

times available it requires the bond

to be served with the notice of ap

peal. Otherwise notice of appeal

might be served, and then by wait

ing the ten days within which re

spondent might except to the

sureties, and then serving the bond,

as was in effect done in this case, the

respondent would be deprived of this

valuable right. In such a case the

statute requiring the bond to be

served with the notice of appeal

should be construed as mandatory,

and not directory. This is the con

struction put upon the New York

statute upon the subject, which before

the amendment was identical with

Our Own.

Kelsey vs. Campbell, 38 Barb. 238.

point, for it is a construction of the

statute after it had been amended so

as to permit the service of a bond at

any time after notice of appeal and

before the expiration of the time for

appealing had expired. Such an

action is subject to the same rules

as to place of trial as other civil ac

tions; and where motion for change

of venue is made by the corporation

alone on the ground that its princi

pal place of business is in another

county; and where it appears that

one or more necessary parties defend

ant are residents of the county in

which action was brought, such mo

tion of the corporation alone will be

denied.

Danforth vs. National Chemical

Co.; Otis, J. Second District.

54,071. E. M. Card and C. D. & T.

D. O'Brien for plaintiff; F. B. Hart

for defendants.

Principal and Agent—Vendor not liable for mis

representations of a broker also agent of ven

dee.

Action by plaintiff to recover from

defendant Shanley $66.45 on past

due interest coupon upon note se

cured by mortgage on the real pro

perty described in the complaint, af.

terwards conveyed by the mortgagor

and owner Smith to defendant Shan

ley, who assumed the payment of

said mortgage by a covenant in said

deed, as a part of the purchase price

of the land. The defendant Shanley

by his amended answer sets up fraud

and deceit on the part of one Kings

ley, who he alleges was the agent of

Smith in effecting said conveyance to



84 [vol. ItTHE MINNESOTA LAW JOURNAL.

him, Shanley, and Smith having been

made a party to the action on the

application of Shanley, the latter

seeks herein to recover damages from

said Smith for said deceit, and to

have said damages applied on the

mortgage debt of plaintiff. The only

question which I deem it necessary

to consider on this motion is the suf

ficiency of the evidence to entitle the

defendant Shanley to recover such

damages. It is not disputed that

the question must be considered as

though this was an ordinary action

for damages for deceit brought by

Shanley against Smith. It was con.

tended by plaintiff upon the trial and

is again urged that no such agency

of Kingsley was established by the

evidence, as would hold Smith re

sponsible for damages in an action for

deceit for the false representation of

Kingsley alleged in the answer and

set forth in the testimony of Shanley,

conceding for the purpose of the

argument that they were made by

Kingsley as alleged. The allega

tions of agency in the answer

of Smith, is denied in the reply

of plaintiff and in the answer

of Smith, and the d'.

of that question depends therefore

upon the evidence. While the evi

dence on that point is not entirely

clear, I think it may be reasonably

inferred from it, that Smith had em-

powered Kingsley to dispose of lots

4 to 9 inclusive of block one (Sunny

side). and that neither Smith nor

Kingsley had any interest in or con-

trol over lots 14 to 19 inclusive, of

said block; that afterwards Smith

executed a deed of these lots to Shan- |

ley which was delivered through

Kingsley as broker, and through the

said medium, Smith received in ex

change the deed of Shanley to his lot.

Smith in said deed assuming a mort

gage of about $3,000 on Shanley's lot

and Shanley in his deed from Smith

assuming a mortgage of about the

same amount on Smith's lots. This is

the extent of the knowledge and con

nection of Smith with the transac

tion, as shown by the evidence.

The connection of Shanley

as follows: Seeing an advertisement

of Kingsley's in the papers that he had

real property to exchange, Shanley

called upon him, and asked him what

he had to exchange for Shanley's lot

4 block 7 Terry's addition. Kings

ley, so Shanley alleges, pointed out

to him on the map lots 14 to 19 in

clusive on the corner of Hamline ave

nue and St. Clair street, as lots that

he had for exchange, and Shanley,

after going out and looking at the

is

lots so pointed out to him, as he says,

agreed to give Kingsley $50 for mak

ing the trade of those lots for his,

Shanley's lot; and Kingsley agreed

in a memorandum in writing signed

“G. Kingsley, agent,” and delivered

to Shanley to make such exchange

and acknowledged therein the receipt

from Shanley of $10 as earnest

money on said lot 4; but in said

memorandum agreement, and in said

deed from Smith, lots 4 to 9 inclusive

and not lots 14 to 19 were described.

The remaining $40 commission was

paid by Shanley to Kingsley, as so

agreed when the deeds were passed.

Shanley discovered soon after the

deeds were delivered that he had not
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got the lots he says he bargained for,

and as he states, informed Kingsley

of the fact, but there is no proof that

Smith had any notice or knowledge

of any such conduct on the part of

Kingsley or of any claim of fraud or

injury on the part of Shanley until

the answer of Shanley was served in

this case.

Whether under such circumstances,

either principal could recover dam

ages from the other for the deceit of

the broker who represented both is a

question not necessary here to deter

mine for the reason that the case is

squarely within the rule laid down in

Davis vs. Lyon 36 Minn. 425. The

most that can be claimed for the defen

dant Shanley here, is that Kingsley

was the special agent of Smith for the

sale or disposition of certain specific

lots. It is not claimed that he ever

authorized Kingsley to represent him

with respect to any other lots or that

he knew Kinsley had made any such

false representation as Shanley as

serts. Certainly he never ratified any

such statements on the part of

Kingsley in any proper sense of the

term “ratification” as applied to

such a transaction. Merely accept

ing Shanley's deed from Kingsley

and delivering his own deed to

Kingsley for Shanley, without more

appearing, is not sufficient, so long

as the case referred to in 36 Minne

sota stands as the law of this state,

to make Smith liable to Shanley in

damages for such deceit as is here al

leged on the part of Shanley. See

also Kennedy vs. McKay, 43 N J

law 288. Nichols vs. Brown 37 NW |

(Dak) 753. I am not unmindful of

claim of counsel, that the learned

judge who wrote in Davis vs. Lyon

(supra) seems not to have been in

full accord with the reasoning of the

majority of the Court, and that there

are authorities to the contrary, but

so long as the decision stands un

questioned by the Court that made

it, I feel bound to accept it as the law

of this state.

Ickler vs. Shanley; Kerr, J. Sec

ond District. T. D. Merwin for plain

tiff; S. P. Crosby for defendant.

Jurisdiction of Justice of the Peace in Rep!evin

—Bond.

The filing of a proper bond with a

justice of the peace is a necessary pre

requisite to the issuance of a writ of

replevin by him, and is jurisdictional.

If no proper bond is filed before the

writ is issued, the defendant has the

right to a dismissal of the action

upon objection seasonably made. A

bond with one surety is not a suffi

cient bond under the justice court re

plevin statute which provides for a

bond with “sufficient sureties.”

Nolting vs. McDermid; Brown, J.

Stevens County. Sixteenth Inistrict.

Geo. E. Darling for plaintiff, W. C.

Bicknell for defendant.

Assignment–Delivery of Deed.

Defendant Clark executed a deed of

assignment in the usual form, under

the act of 1881 and acts amendatory

thereof, assigning all unexempt prop

erty to defendant Cant, who was his

attorney, for the benefit of his cred

itors. This deed was made and

dated February 15, 1893, at which

time Clark departed for Europe to

raise money to pay his indebtedness,

and the deed was given to Cant,
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who was to file it should Clark fail

to secure the necessary funds or

should creditors press Clark and his

property too severely. It was not

the intention of Clark to make

an assignment at all when he

executed and left said instrument

in the custody of said Cant, but

it was the intention that the same

should not be filed or in any manner

become operative at that time, and

it should never be filed and become

operative, if he should succeed in rais

ing the desired funds in Europe. Cant

kept the deed until April 13, 1893,

when he filed it without Clark's

knowledge, just two days before

plaintiff recovered judgment against

Clark, who was still absent.

Held, that said assignment was

void as to plaintiff (who had not

since participated with other cred

itors) as there was no legal delivery

of the deed.

“It is argued on the part of defend

ants that these conditions in no man

ner affect the validity of the assign

ment for the reason that it is claimed

that under the statute, section 23,

chapter 41, a deed of assignment has

no force or effect until filed and that

it derives its entire life and being from

the date of filing, without regard to

its date and acknowledgement, and

without regard to the conditions

under which the deed was placed in

the hands of the assignee, providing

the necessary facts warranting an as

signment existed when filed. But the

date of the filing of the deed of assign

ment is in no sense the date of the

making of the assignment as the fil

ing is an act required by law to be

done in order to give effect to an in

strument theretofore executed and

the requirement of filing presupposes

prior making, and if this be true, the

date of the execution must be taken

in order to determime whether or not

facts then existed warranting the as

sighment.”

“While fraudulent intent of either

assignor or assignee, or both, will

not void a deed of assignment made

in pursuance of the provisions of law,

still there must be an actual, uncon

ditional delivery and intent to make

an assignment.”

“Under the common law, an un

conditional delivery of a deed of as

signment is necessary in order to

render it valid as against creditors

refusing to participate therein. In

order to complete the transfer in

tended by the assignment, it is neces

sary not only that the instrument

shonld be executed with all the re

quisite formalities, but that it should

be actually delivered to the assignee,

and the delivery, to be valid must he

such as to deprive the grantor of the

power to recall the deed.”

“In view of all the evidence, I am

of the opinion that Defendant Clark

did not intend to make an assign

ment at the time heexecuted the deep

in question, and that such deed, left

in the possession of Defendant Cant,

was at all times subject to be recalled

by the defendant Clark, and that

therefore, there was never, in law,

any actual delivery of the said deed,

and that the same is void as against

this plaintiff.”

“No subsequent act of Clark could

give the assignment any validity.
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The objection that there was no

legal delivery of the deed, is, in my

opinion, well taken.”

Charles Holtoquist vs. Simon Clark

et al.; Moer J. District Court, St.

Louis county.

Garnishment—Contingent debt

At the time of the service of the

garnishee summons on the insurance

company, proof of death of insured

had been made to local agent, and

was still in his office, ready to mail

to the home office. This proof was

afterwards forwarded and was ac

cepted by the company as satisfac

tory. Held, that the debt of the gar

nishee to defendant, the beneficiary,

was contingent until proof of death

was received at the home office in

Boston and there accepted. Gar

nishee discharged.

Louis Rouchleau vs. Mary Dodge

et al and N. E. Mutual Life Ins. Co.,

garnishee; Moer J.; District Court,

St. Louis Co.

Promisory Note—Maker of—Pleading..

Complaint, on promissory note, after

alleging incorporation of plaintiff

and defendant, alleged the making

and delivering of a note as follows:

“We, the subscribers, jointly and sev

erally promise, etc., signed, National

Iron Works, per C. J. West.” De

fendant, National Iron Work, entered

a general demurrer to complaint, cit

ing Bradley vs. Boston Glass Co. 16

Pick., 347.

Complaint in suit on three promis

sory notes alleged incorporation of

plaintiff and defendant in first cause

of action, and then alleged: “In ad

dition to the allegations in the first

cause of actiou, and for a second

cause of action, plaintiff alleges etc.”

Held, on general demurrer, that the

allegations of the second cause of ac

tion were sufficient. Demurrer over

ruled.

Marshall. Wells Hardware Co. vs.

National Iron Works; Ensign, J.,

District Court, St. Louis Co.

Pleading.

In an action for personal injury,

held, upon general demurrer to com

plaint, that allegations in substance

as follows, did not show license to

to-wit:

That a large number of persons in

cross defendant's tracks;

cluding laborers, and women, and

children, had for more than a year

last past daily crossed and re-crossed

said tracks, that they were never for

bidden so to cross, and that said

daily crossing was well known to de

fendant.

Held further, on demurrer, that it

is necessary that the complaint al

lege that the defendant “wilfully”

ran over the child, notwithstanding

the fact that the complaint contained

the allegation that it was through

defendant's carelessness, recklessness,

negligence, and want of care, and im

proper conduct” that said child was

so injured.

Joseph Bamka vs. C., St. P. M. &

Omaha R. R. Co., Lewis, J. District

Court, St. Louis County.

Warranties—Breach of.

Defendant conveyed certain real

estate to plaintiff by warranty deed

free from incumbrances. Plaintiff was

afterwards compelled to bring ac

tion to quiet title to cancel an out

standiug contract to sell, formerly

given by defendant. Plaintiff then
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sued defendant for breach of war

ranty against incumbrances for dam

ages to the extent of the costs of the

action to quiet title. General de

murrer to the complaint was sus

tained on the ground that a con

tract to sell is not an incumbrance,

and suit should have been brought

on breach of the covenant of seisin.

C. J. Petre vs. Bartlomi Plotnizke

e1 al; Ensign, I., District Court, St.

Louis Co.

Municipal Assessments-Constitutional Law–

A re-assessment for certain street

improvements had been made under

the provisions of Ch. 206 of the laws

of 1893, and to the confirmation of

this re-assessment, the property

owners objected, contending that

the said act was unconstitutional

and void, contravening section 27 of

article 4 of the Constitution of the

State and further, that by the terms

of the act under which the re-assess

ment was attempted to be made, the

street was exempt from the provis

ions of the act. Both objections were

overruled and the re-assessmcnt con

firmed. The case has been appealed.

In discussing the points raised,

Judge Ensign, in his memorandum

says: “The only question raised by

the objectors under the last objection

was as to whether the actin question

is prospective. The objectors claim

that the words “shall be set aside.”

(in 2d section) are prospective and

that inasmuch as the judgment of

the Côurt setting aside the original

assessment upon this avenue was

made prior to this enactment, that

the law is not applicable thereto.”

“The nature, reason, and spirit of

the act clearly indicates the intention

of the legislature, and that it was in

tended to be applicable to all cities

of the State and to all cases when a

city by making improvements had

conferred benefits upon the owners of

property without regard to particu

lar days or time. If the facts exist

that are specified in the act, a remedy

was intended to be provided by this

law.”

“The doctrine that statutes retro

spective in their effect are unconsti

tutional is held not to apply to

remedial statutes which may be of a

retrospective nature, provided they

do not impair vested rights. This

act does not impair any vested rights

and it seems clear that it was in

tended to apply to all such cases as

this. If the legislature had intended

it only for cases where the assessment

was set aside subsequent to the

act, it would have been easy to add

the words that would have precluded

the literal construction that is given

by courts to remedial acts.”

“It is contended on the part of the

city that this point cannot arise in

this case, as the case was pending in

the Stupreme Court on an order for re

argument until May 11, 1893, when

it was finally determined. My con

struction of the statute renders it un

necessary for me to consider this

question, but the fact that it was

so pending would be an additional

reason for the construction I have

adopted.”

In re application of City of Duluth

to re-assess the cost of the improve

ment of Piedmont Ave. E.; Ensign, J.

District Court, St. Louis County.
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Garnishment—notice to defendant.—

Plaintiff failed to serve notice of

garnishment on the defendant before

the return day of the garnishee sum

inOnS.

On return day defendant appeared

specially and moved to dismiss the

garnishee proceeding on that ground.

On motion the Court continued the

matter two weeks when defendant's

motion to dismiss was renewed.

Plaintiff in meantime had served on

defendant a fiotice of the adjourn

ment. Plaintiff's motion was de

nied on the ground that sec. 166, ch.

66, G. S., as to the service of

notice of garnishment was directory

and not mandatory.

Webb vs. Capitol Consol Co., and

Metropolitan Trust Co., Garnishee;

Elliot, J., 4th District.

Manufacturing Corporations—one organized to

publish a Newspaper not a.—

“The printing and publishing of a

daily and weekly newspaper is not a

manufacturing or mechanical busi

ness within the meaning of sec. 3, art.

10, of the State Constitution; and

a corporation organized for that

purpose is not organized for the pur

pose of carrying on a manufacturing

or mechanical business within the

meaning of said section three.”

Oswald vs. St. Paul Globe Pub.

Co., Pond, J., 4th District.

Costs—Werdict less than $100,00:–

Where amount prayed for exceeds

$100, but where the amount re

covered is less than that amount

plaintiff is entitled to tax $10 statu

tory costs against defendant.

Snow vs. Street Ry. Co., 4th Dis

trict.

Assignee—Liability of, under covenants of his

assignor's lease :

On demur—Held: That an as

signee in insolvency is liable under

the covenants of a lease made by his

assignor to pay taxes on the demised

premises, if the taxes accrued while

the assignee, as such, was in posses

ion of the premises. Held further,

that an assignee in insolvency is

liable under the covenants in the

lease that run with the land, for any

default occurring while he is in posses

ion as assignee in the same manner

and to the same extent as any

assignee of the lease would be.

Cook vs. Parker, Elliot, J., 4th

District. Ripley, Brennan & Booth,

for Plaintiff, H. M. Parker, pro se.

* Service of summons by publication—Insufficient

affidavit:

Summons served upon defendant

by publication. Defendant appeared

specially and objected to the service

upon the following grounds, to wit:

That the affidavit for publication

herein does not state that the affiant

has deposited a copy of the summons

in the post-office directed to the de

fendant at his place of residence, and

does not state that the residence of

the defendant is not known to affi

ant.

The affidavit stated that his ad

dress—not his residence, was at a

certain place; it did not exclude the

idea that he knew his actual resi

dence. Motion granted.

Hay, Assignee, Plaintiff vs. Tuttle,

Defendant; Chas B. Elliott, J. District

Court, 4th District. McNeir & Ba

con, attorneys for plaintiff, Arctander

& Arctander, attorneys for defend

ant.
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PHOTOGRAPHS AS EVIDENCE.

Photographs have been held to be admissible in evidence for three pur

poses, viz., to identify persons, to identify things or places, and to prove

handwriting.

We propose to consider only the first class of cases, being led thereto by

the recent decision in United States vs. Lot of Jewelry, 59 Fed. Rep. 684

(Jan. 9, 1894), in which Judge Benedict, of the Eastern District of New

York, held that it was competent for the purpose of proving the identity of

a person alleged to have passed under different names in different places,

to show a photograph to a witness who knew the person passing under one

of the alleged names and allow him to testify that it fooked like the person

he had so known. The Court says:

“During the trial it became important for the government to show that

a man named Wollkringer, who had a stock of jewelry in a store in Paris, of

which the jewelry proceeded against is shown to have been a part, came to

New York, as a passenger, by the steamship ‘New York, under the name of

Flamant. In order to prove this, a witness who knew Wollkringer in Paris,

was shown a photograph of a man, and he testified that Vollkringer's

appearance corresponded with the picture in the photograph. Another

witness, who had known the man called Flamant at the hotel in New York,

on being shown the same photograph, testified that Flamant's appearance

corresponded with the photograph. When the photograph had been taken,

and whether or not it was taken from Vollkringer, did not appear. This

line of testimony was objected to, but, it seems to me, without good reason.

It was only another, and more definite, method of proving the appearance

of the man Vollkringer, and of the man who called himself Flamant. The

resemblance of feature could surely be proved, to show that the man Wollk
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ringer and the man called Flamant were the same person. Such testimony

would not of course be conclusive, but in my opinion, it was some evidence

pertinent to the inquiry then in hand.”

The earliest adjudication of this question was in England in 1864, when

Justice Willis, in a prosecution for bigamy, to prove the identity of the

first husband, permitted a witness, who was present at the marriage, to be

shown a photograph taken from the prisoner, who had said that it was

that of her first husband, and asked if it represented the man who had been

seen married, to which the witness replied that there was a resemblance, and

she believed the man was the same. To the jury the justice said: “The

photograph was admissible because it is only a visible representation of the

image or impression made upon the minds of the witnesses by the sight of

the person or the object it represents; and, therefore is, in reality, only

another species of the evidence which persons give of identity, when they

speak merely from memory.” Reg. vs. Tolson, 4 F. & F. 103.

This question of the admissibility of a photograph to identify the person

was for the first time presented to the Pennsylvania Court in 1874, in

Udderzook vs. Commonwealth, 76 Pa. St. 340. The witness had known a

man by the name of Goss, and the purpose of the evidence was to show that

Goss was the same person as one Wilson, whom appellant was alleged to

have murdered. The Court admitted the testimony, saying:—“In the case

before us, such a photograph of the man Goss was presented to a witness

who had never seen him, so far as he knew, but had seen a man known to

him as Wilson. The purpose was to show that Goss and Wilson were one

and the same person. It is evident that the competency of the evidence in

such a case depends upon the reliability of the photograph as a work of art

and this, in the case before us, in which no proof was made by experts of

this reliability, must depend upon the judicial cognizance we may take of

photographs as a means of producing a correct likeness. The Daguerrean

process was first given to the world in 1839. It was soon followed by

photography, of which we have had nearly a generation's experience. It

has become a customary and a common mode of taking and present

ing views as well as likenesses of persons, and has obtained universal assent

to the correctness of its delineations. We know that its principles are

derived from science; that the images on the plate, made by the rays of

light through the camera, are dependent upon the same general laws which

produce the images of outward forms upon the retina through the lenses of
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the eye. The process has become one in general use, so common that we

cannot refuse to take judicial cognizance of it as a proper means of produc

ing correct likenesses.”

In 1871 the question was presented in New York in Ruloff vs. People, 45

N.Y. 213. Three persons were discovered in the commission of a burglary.

In their attempt to escape they killed one of their discoverers, but two of

them received wounds from which they died. Photographs of these, taken

after death, were offered to identify them as persons “intimately connected

and associating with the accused.” The Court held them to be admissible,

saying:—“Evidence was given of the manner in, and disadvantageous cir

cumstances under which they were taken; and the evidence was that they

were not artistic pictures, nor in all respects the most perfect likenesses that

could be taken. * * * They were submitted to the witnesses not as them

selves, and alone, sufficient to enable them to identify the persons with entire

certainty, but as aids, and, with other evidence, to enable the jury to pass

upon the question of identity. * * * We are of opinion that it was not

error, under the circumstances, to admit them as evidence for what they

were worth.”

The question was presented to the Alabama Court in 1875 in Luke vs.

Calhoun County, 52 Ala. 115. The Court follows the two last cited cases,

saying:—“A Court cannot refuse to take judicial cognizance that photo

graphy is the art of producing facsimilies, or representatives of objects by

the action of light on a prepared surface. As such it has long been recog

nized, the mechanical and chemical process employed, and the scientific prin

ciples on which it is based, are so generally known, that it would be vain for

a court to decline cognizance of it.” But the Court weakens the effect of

this strong dictum by holding that, as the question was one of identity,

the photograph should have been submitted to the jury under the rule that

in questions of personal identity great “latitude is allowed in the admission

of evidence authorizing, in the absence of positive evidence, the introduction

of facts, slighter and more insignificant than the resemblance of the photo

graph to the person whose identification is the matter in issue.”

This case, following a previous case in the same state," also establishes

the rule that it does not require an expert to decide whether the photograph

is a good “likeness.”f

*Barnes vs. Ingalls, 31 Ala. 193

*See also Barnes vs. State, 58 Ind. 530.
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In 1892 the question arose in Rhode Island. The defendant, by the

growth of a moustache and otherwise, seems to have changed his personal

appearance between the time of his arrest and the time of trial. The

Court permitted a photograph taken at the time of arrest, evidently for the

4 *

purpose of being placed in the “rogues' gallery,” to be introduced for the

purpose of showing how the defendant looked at the time it was taken as

compared with his appearance at the time of trial, on the ground that it

was relevant for the purpose of identification. State vs. Ellwood, 17 R. I.

763; 24 Atl. 782.

This ruling is similar to that in a Pennsylvania case, decided in 1873,

where, however, the question was not one of identification. The action

was against an insurance company on its policy; defense, false representa

tions in the application for insurance. Plaintiff offered a photograph

of the deceased, which was shown to be a good likeness at the

date of the application, and which showed her to be in apparent good

health. Judge Thayer, allowing the offer, said:—“If it was competent for

witnesses to portray her physical appearance to the jury by words, it is dif

ficult to assign any good reason why the same might not be done by a

picture, recognized and proved by her friends to be a truthful and correct

representation of her person.” Schaible vs. Ins. Co., 9 Phila. 136.

The Massachusetts Court has recently decided this question in the same

way in Commonwealth vs. Morgan, 34 N. E. 458 (1893), 159 Mass. 375.

One of the government witnesses said that the defendants, at the time of

the alleged larceny, had side-whiskers and a moustache. As bearing on the

question of identity, certain witnesses for the defendant testified that they

had known him since the spring of 1887, and that he had never worn side

whiskers. A photograph was held to have been properly admitted for the

purpose of showing that when it was taken, which was in July, 1887, the

defendant wore side-whiskers, and thus of contradicting the witness who

had testified to the contrary. The Court further held, that whether the

photograph was sufficiently verified was for the presiding justice, citing

Blair vs. Pelham, 118 Mass. 420, which, however, was a case where a

photograph of certain premises was admitted to enable the jury fully to

comprehend the situation.

In 1881 the question of the reliability of photographs was again pre

sented to the New York Court in the case of Cowley vs. People, 83.N. Y.

464, and the Court, by Chief Justice Folger, says:–“And we are now
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to consider whether they (photographs) are, under a proper state of facts,

and for a proper purpose, competent evidence. We know not of a rule, appli

cable to all cases, ever having been declared, that they are not competent.

Nor do we see, in the nature of things, a reason for a rule that they are

never competent. We do not fail to notice, and we may notice judicially,

that all civilized communities rely upon photographic pictures for taking

and presenting resemblances of persons and animals, of scenery and all

natural objects, of buildings and other artificial objects. * * * “The

Rogues' Gallery' is the practical judgment of the executive officers of the

law on their efficiency and accuracy. They are signs of the things, taken.

* * * So the signs of the portrait and the photograph, if authenticated

by other testimony, may give truthful representations. When shown by

such testimony to be correct resemblances of a person, we see not why they

may not be shown to the triers of the facts, not as conclusive, but as aids in

determining the matter in issue, still being open, like other proofs of identity,

or similar matter, to rebuttal or doubt.”

Recently in New York in a trial of a charge of homicide, where one plea

was self defense, a photogroph of the deceased, admitted by the defendant

*

to be a “just picture,” was admitted for the purpose of showing the jury

“the kind of man the defendant claimed his assailant was.” Judge Maynard

observed, “that where self defense is the plea, the physical characteristics of

* * *

the slain are, obviously, a proper matter of proof. Witnesses who

had known the deceased might have been permitted to describe him as

accurately as the imperfections of human speech would allow, and the

evidence is no more objectionable when his form and features are delineated

by means of the photographer's art.” People vs. Webster, 34 N. E. 730.

Recently, also, the question was directly presented to the Pennsylvania

Court on a trial for larceny of money from a bank, alleged to have been com

mitted by the defendant and two confederates. Photographs of the men,

recognized by the bank officials as being the ones who were in the bank

when the robbery was committed, one of which is a likeness of the defen

dant, and the other two of which were likenesses of persons recognized by

others as his companions on the day of the robbery, were held to be admis

sible in evidence, without preliminary proof that the photographs are cor

rect representations of defendant and his confederates. “The photographic

exhibits complained of were neither incompetent nor irrelevant They

tended, in connection with other testimony, to identify the prisoner, and
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convict him of the commission of the crime.” Commonwealth vs. Connors,

27 Atl. Rep. 366.

This question of the admission of a photograph for the purpose of identi

fication does not seem ever to have been directly presented to our Court.

But the question of the admissibility of a photograph generally was pre

sented in the recent case of Cooper vs. City Railway Co., 56 N. W. Rep. 43,

and this case would seem to decide the question under consideration. The

action was one for damages for personal injuries. Plaintiff was unable, on

account of his personal condition, to be present at the trial personally.

“Against the objection of defendant's counsel, a photograph, which,

according to the testimony, had been taken a few days before the trial, and

was “a true and correct picture and representation of those parts of Mr.

Cooper's body that it purports to show, was received in received evidence.”

Mr. Justice Collins, affirming the ruling, says:—“We are assured by counsel,

in their brief, that the expression upon the face of a lost soul, as portrayed

by the combined imaginations of Dore and Dante, would be extremely

jovial in comparison with that depicted upon the plaintiff's face in this

work of art. * * * But the portrait in question has not been forwarded

on this appeal, and we have no means of knowing whether it purported to

represent anything more than those parts of plaintiff's body which could

not have been effected by temporary effort or exertion, or, if the whole

figure did appear, that the facial expression was of the hideous character so

graphically described by the able counsel for the defendant, and could have

had the effect upon the jury they insist it had,” citing a similar New York case.”

From this examination of authorities, which we believe to be exhaus

tive, it would appear that, although the question seems novel, there is no

doubt of the admissibility of a properly authenticated photograph to

prove the identity of a person.

*Alberti vs. Railway Co., 118 N. Y. 77.
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OPINIONS OF ATTORNEY (, ENERAL.

OFFICIAL COUNTY PAPER—EFFECT OF BOARD OF COUNTY COMMISSIONERS

DESIGNATING A PAPER NOT THE LOWEST BIDDER.

A. R. Holston, Crookston, Minn.:

You state that pursuant to the notice of the County Auditor of Polk

County, bids for County printing were made by the proprietors of the Tri

bune, the Crookston Times and Polk County Journal, papers printed and

published within said County; that the Crookston Times made an offer for

the publication of the financial statement, the proceedings of the Board of

County Commissioners, the delinquent tax lists, etc.; naming the prices at

which it would publish the same, but attaching thereto as a condition upon

which it agreed to do such work, that it should be given “all the job work,

stationery, legal notices, financial statements, delinquent tax lists, Com

missioners proceedings and all other matters required to be published;” that

its formal bid furnished to the Board of County Commissioners contains the

following provision: “for publishing the delinquent tax lists, two cents a de

scription for each of such papers, namely: The Crookston Times, East Grand

Forks Courier and the St. Hiliare Spectator, said list to be published in all

three of said papers.” You state further that the amount at which the said

Crookston Times offered to publish the delinquent tax list was not the low

est sum offered therefor at the time bids were received and considered by the

Board. Notwithstanding the facts aforesaid, the paper was designated by

said Board, as appears from the following resolution, a copy whereof has

been furnished me: “Resolved. That the contract for the County printing

and stationery be awarded to W. E. McKenzie, publisher of the Crookston

Times, under his bid on file with the County Auditor. Be it resolved by this

Board that the Crookston Times, a weekly and daily newspaper published

by W. E. McKenzie, be and the same is hereby designated the official paper

of Polk County for the ensuing year, in which shall be published the delin
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quent tax list, financial statement, and all other official notices in compli

ance with his bid and for the prices mentioned therein, said bid being on file

with the County Auditor.”

You now inquire, in substance, whether the designation of the said paper

for the publication of delinquent tax list, is valid.

The law provides, Gen. Stat. 1878, Ch. 11, Sec. 72, “that the newspaper

in which such publication (delinquent tax list) shall be made, shall be desig

nated by resolution of the Board of County Commissioners of the County

in which the taxes are levied at their annual meeting in January, a copy of

which resolution certified by the County Auditor, shall be filed in the office

of the Clerk of the Court, provided that if the County Commissioners shall

fail to designate such paper, then it shall be designated by the County Audi

tor.” It is further provided that, “the County Commissioners shall let the

advertising of the delinquent tax lists to the publisher or proprietor of a

newspaper, who will offer to do the same in some daily or weekly newspaper

* * * for the lowest sum not to exceed twelve cents for each de

scription.”

The law clearly implies that the paper possessing the requisite qualifica

tions offering to publish the list for the lowest sum, shall receive the desig

nation of the Board. Assuming that the Crookston Times did not offer the

lowest bid, it therefore follows that the Board could not properly designate

it as the paper in which to publish the delinquent tax list.

In view of the fact that the Board has assumed to act in the matter, it

may be seriously questioned whether a case is now presented where the

County Auditor is authorized to designate pursuant to section 72. The

Board may have acted improperly and perhaps their action may be reviewed

in a proper proceeding by the District Court.

I am unable to advise you, however, that the Auditor would now be just

ified in treating their action as a nullity and proceed to a designation him

self. The statute may be regarded as contemplating action on the part of

the Auditor only in case of failure by the Board to make a designation; but

that body having assumed to act, it is in my opinion, a case where the

powers of a Court might be invoked, rather than one where the Auditor

should assume to act. Yours respectfully,

H. W. CHILDS.

January 9, 1894. Attorney General.
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VILLAGES-QUO WARRANTO PRoceedINGS LOOKING To Dissolution OF. PETI

TION OF MAJORITY OF citizens. IN THE MATTER OF THE

VILLAGE OF MINNETONKA.

PPLICATION having been made on behalf of certain persons having

property interests in the Village of Minnetonka in Hennepin County

in this State, for the institution by this office of Quo Warranto pro

ceedings looking to the dissolution of said Village, a day for an informal

hearing was appointed by me, whereat there appeared as counsel for said

persons, C. D. Smith, Esq., Rea & Hutachek, and Mr. McDonald, and for the

village, Hon. A. H. Young and Mr. C. H. Burwell, by whom the question

was thoroughly discussed, pro and con.

It appears by the papers with which I have been furnished by the respec

tive interests, that the petition for the incorporation of the territory em

braced within the village, was presented on or about the 19th day of

March, 1893, to the board of county commissioners of said county: that

in pursuance of the filing of said petition, the board of county commissioners

convened and considered the matter therein set forth, and appointed a time

and place for an election to be held by the electors residing within the terri

tory therein described; that an attempt was made by one Daniel E. Dow to

secure an injunction restraining George W. Coburn and other defendants

from holding said election, but the court refused to grant such remedy

for the reason, as stated in the memorandum signed by Hon. SeagraveSmith,

that the plaintiff had an adequate and complete remedy at law, and that

the connty had no right or power to interfere by way of injunction with

the election; that thereupon the incorporation of the said village pro

gressed until the final consummation thereof.

It is therefore apparent that timely action was taken to prevent the incor

poration of the said territory, and laches cannot properly be charged

against those by whom the intervention of this office is now sought. It

may be further stated that a similar application was made to this office

during the incumbeney of my immediate predecessor, and that he refused

to proceed against the incorporation for the reason that public opinion

did not, in his opinion, warrant such action on his part.

As now organized the village comprises some thirty-three sections of

land or an aggregate area of about forty square miles, a great part of

which is farming lands, and more or less of which is still in a wild uncul

tivated condition. At the time of the incorporation, some seventeen



10() THE MINNESOTA LAW JOURNAL. [vol. II

distinct and separate portions of said territory had been platted into blocks

and lots, only two or three of which contained any considerable population.

Very much of the unplatted portions of the village are remote from the

platted parts, and cannot, in any just sense, be deemed adjacent thereto. I

am clearly of the opinion that it is not the intention of the statute to

authorize the incorporation of territory so remote as is much of that em

braced within the said village, from the platted portion; but as I have

been presented with petitions signed by nearly all the residents of said

village, evincing satisfaction with the present organization, and protesting

against the institution of any proceeding by this office, looking to its dis

solution, in view of such sentiment of the part of the residents of the village,

I feel that I should be wholly unwarranted in complying with the requests

of the applicants. I consider it to imply for all intents and purposes that

the public welfare will not be advanced by the dissolution of the corpora

tion. It is a rule of this office that the attorney general ought to be concluded

by a clear and unmistakable expression of the popular will in a matter

affecting public interets.

I therefore decline to permit the official name and sanction of the office to

be used for the purpose above named. H. W. CHILDS.

Dec. 31, 1893.

AUCTIONEERS-LICENSE LIMITED TO COUNTY IN WHICH ISSUED.

P. McGovern, Waseca :

Sir:-In my opinion a license issued by a board of county commissioners

to an auctioneer has force only within the limits of the county in which

issued. This is in accord with the general rule that the authority of county

officers is limited and confined to the territory of their respective counties,

where not otherwise expressly provided.

Yours truly,

Dec. 9, 1893. H. W. CHILDS,

Attorney General.

VILLAGE CONSTABLES—W H ERE VILLAGE IS SITUATED IN TWO COUNTIES MAY

ACT IN isOTH.

S. M. Waldron, Justice of the Peace, Eden Valley, Minn.:

Sir:—You state that the village of Eden Valley embraces territory lying

in both Meeker and Stearns counties, and inquire whether a village constable

duly elected and qualified therein is authorized to act officially in each of

said counties.
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The law expressly provides (1885 ch. 145 § 41, as amended 1887 ch. 53

§ 2) that “the justice of the peace and constable of such village shall have

and possess all the powers and jurisdiction conferred (by the law of 1885) in

each of the counties in which such village is situated, and shall file their

bonds in each of said counties.”

The jurisdiction of the village constable is not confined to the territory

embraced within the corporate limits of the village, but is co-extensive with

the territory of the two counties in which the village is situated. In addi

tion to his authority to act as village constable, he enjoys all the powers,

authority and jurisdiction in any case, possessed by a constable elected in

the county or counties in which the village is situated. I do not see how I

can state the fact any more plainly than in the very terms of the statute

itself. Yours truly,

Dec. 4, 1893. H. W. CHILDs,

Attorney General.

BOARD OF GAME AND FISH COMMISSIONERS-FOR FEITED BAIL NOT

PROPERTY OF.

Hon. W. P. Andrus :

Sir :-In your communication of the 16th inst. you state that a party

who was bound over to the grand jury of Crow Wing county for his appear

ance to answer in a criminal charge, failed to appear for trial, and that his

bond was declared forfeited by the court, and the amount thereof directed to

be paid into the county treasury of Crow Wing county; that your board

requested that the sum thus forfeited should be paid into the state treasury

for the use of the said board; that the board declined to make an order to

that effect for the reason as stated by him, that the law does not contemplate

such disposition of moneys arising from the forfeiture of bonds.

I agree with the views of the court as above indicated. The bond was

given for his appearance at the district court for trial. The board is entitled

only to moneys collected by fines following convictions. It is true that the

law provides that moneys recovered on any bond given to or contract made

with the board of game and fish commissioners, or received by them for the

sale of any birds, shall be paid into the state treasury; but it is quite

apparent that the bond therein contemplated is altogether different from the

one given by a person held for appearance before a grand jury.

Yours truly, H. W. CHILDs,

Dec. 21, 1893. Attorney General.
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LEGAL ETHICS.

Chief Justice Huston, of Idaho, in a singularly clear and well written

opinion, has recently stated those ethical principles which should underlie

the conduct of members of the profession, and points out the causes of the

decadence of legal ethics, of which we hear so much in these degenerate

days.

“There is no duty imposed upon a court more important than that of

preserving, to the best of its power and ability, the professional integrity

and purity of its bar. Courts are established for the administration of law

and justice. The attorneys who constitute its bar are an integral part of

the court. Without them the court would be a dead engine, so far as the

accomplishment of the ends of its creation go. The duties and obligations

imposed upon the judges of courts are no more binding or obligatory than

are those to which their position constrains the attorneys who constitute

the bar of the court. The professional conduct of each and every member

of the bar is a matter in which all are specially interested. No member has

the right, nor should be permitted, to so conduct himself in his profession

as to bring reproach upon the guild. There was a time when any scoff or

jibe the poet or the romancer saw fit to cast upon the lawyer was received,

without question, as deserved obloquy. But that rule has never obtained

in this country. The history of the legal profession in this country is the

history of the republic. America can proudly and fearlessly challenge com

parison of her lawyer sons with any that the world has ever produced. No

grander models can be found for the student of the law than our own

country presents. And it should be the earnest desire and endeavor of

every member of the profession that the standard of professional excellence

be not lowered. That unworthy members will be found in the ranks is in

evitable; ‘for where's the palace whereinto foul things sometimes intrude

not?' While the standard of ability and integrity of the American bar is

second to none, it is to be regretted that defections from the line of profes

sional duty are becoming disturbingly frequent. Perhaps, under all the cir

cumstances, this is less a matter of surprise than regret. Lawyers are only

men, and subject to the same influences that act upon other men; and it
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would perhaps be unjust to expect that in an age and in a country where

the worship of the golden calf has become the accepted and almost universal

creed, the legal profession alone should be excluded from the shrine. But

the lawyer, if he is a lawyer in the true acceptation of the term, will ever

temper his devotion at that altar with the recognition of those eternal

truths which he has drawn from the fountain head of jurisprudence. I can

not myself conceive how a man with ordinarily honest instincts, who has

been a careful and thoughtful student of Coke, Blackstone, Kent and Story

can ever be induced to resort to unscrupulous and dishonest methods in the

practice of his profession. It may be that it is to the lack of familiarity

with the writers mentioned that some of the looseness so painfully apparent

in the practice of some members of the profession is attributable. Perhaps

another reason for the lowering of the professional standard may be found

in the monstrously heretical idea which many, both professional and pro

fane, have of what constitutes true professional success. To be a lawyer is

and should be understood and recognized as being well versed in the law,

and possessed of ability to make a just and proper application thereof to

the facts in a given case. It is an erroneous and unreliable rule which

gauges the ability of a lawyer by the number of cases he wins in the

courts of first instance. The true test should be, did he show that he was

thoroughly conversant with the law of the case, and did he ably and hon

estly make a just and proper application of the law to the facts, and not the

simple inquiry, ‘Did he get away with the case? No matter what the

means resorted to may have been, though to reach it he may have been

obliged to

“ Distort the truth, accumulate the lie,

And pile the pyramid of calumny."

“The attainment of the end sanctified the means, no matter how unpro

fessional, dishonest or vile.

“And I apprehend it is an overweening desire for temporary and ephemeral

success unrestrained by knowledge or recognition of those ethical principles

which underlie all the writings and teachings of the fathers of the profession,

that much of the moral decadence of the legal profession is attributable.

The lawyer who, to secure success, either for himself or his client, will violate,

wilfully and knowingly, either the express or implied obligations of his pro

fessional oath, is on a par with the minister of the gospel who, to gratify

his avarice, would drag the pure vestments of the altar throngh the turbid

pools of mercenary traffic, or, to encompass an unholy ambition, would

hang the tatters of a political piety upon the cross of an insulted Saviour.”

The restraints which both the common and civil laws laid upon lawyers in

matters of compensation for their services have been greatly relaxed, but

the reasons which prompted this relaxation were beneficent, and the action

should not be made to serve the purposes of oppression or cupidity. There
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is no reason why a lawyer should not acquire wealth as well as another, if

he does it honestly and legitimately; but as his temptations, in the way of

opportunity, are greater than others, so are his obligations to keep strictly

within the lines of probity and integrity. And that in so doing he is adopt

ing the course best calculated to insure success, all experience verifies. Go

through the ranks of the profession, in this country or elsewhere, and it

will be found to be a rule, with scarcely an exception, that the successful

members of the profession are those who have practised upon lines of

strictest integrity, and it is a matter of just pride to the profession that

deviations from the line of duty are exceptional. The rule given by Burns

to his young friend Aiken may well be adopted by every member of the pro

fession as a check upon his zeal either for the acquisition of pecuniary

results or the attainment of professional success:

“But where you feel your honor grip,

Let that aye be your border:

Its slightest touches, instant pause

Debar all side pretenses:

And resolutely keep its laws,

Uncaring consequences.”

In re Badger, Feb. 6, 1894, 35 Pac. Rep. 839.

NOTE AND COMMENT

NTIMIDATION–whAT AMoUNts to —Judge Sanborn, of the Circuit

Court of Appeals, in his usual lucid manner, defined the word “intimi

dation,” as used in the injunction issued against various persons, pro

hibiting them from interfering by force, threats or intimidation with inter

state commerce on the Great Northern railroad, at the request of one of the

parties enjoined. He is reported to have said:

“The employes have the right to organize for their mutual benefit and

for the purpose of advancing their wages. They have the right to induce

others by argument and persuasion to join their organization, to quit the

service of their employer or to refuse to enter his service, but they may not

induce such action by intimidation. The meaning of intimidation in this

case is well illustrated by the case of United States vs. Kane, 23 Fed. Rep.,

748, in which a large party of strikers undertook to stop the operation of a

railroad by gathering in a surging crowd and overawing the engineers by

the threat of superior force; they did not seek to destroy an engine; they

did not seek to destroy property; but they assumed to try to stop the oper
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ation of the road; tried to prevent the engineers from running out the trains

and tried to prevent the train men from working. Judge Brewer, now Mr.

Justice Brewer, of the Supreme Court, said:

“‘I have no doubt that some men, who are excessively bold, might

have laughed at it and waited, believing that no personal violence would be

used; but men are not equally bold and courageous; the average man has a

feeling that it is his duty to regard his own personal safety; we all know

that, and we act upon that presumption, and when these men met there in

that fervor of excitement, when the crowd surged backwards and forwards,

fromone end of that yard to another, approaching now this engine and now

that, they knew and every man knows that kind of a demonstration was

calculated to intimidate.' And he punished one of the leaders of the party

for contempt of court. In the opinion he illustrates the meaning of intimi

dation by supposing that two men are working for a farmer and one is dis

charged and the other wants to stay, ‘and the one that leaves goes around

to a number of friends and gathers them, and they come around, a large

party of them, * * * a party with revolvers and muskets—and the one

that leaves comes to the one that wants to stay and says to him: “Now,

my friends are here, you had better leave; I request you to leave; the

man looks at the party that is standing there; there is nothing but a simple

request—that is, so far as the language which is used; there is no threat;

but it is a request backed by a demonstration of force, a demonstration in

tended to intimidate, calculated to intimidate, and the man says: “Well, I

would like to stay. I am willing to work here. Yet there are too many

men here. There is too much of a demonstration. I am afraid to stay.”

Now, the common sense of every man tells him that that is not a mere

request—tells him that while the language may be very polite and be merely

in the form of a request, yet is accompanied by that backing of force intended

as a demonstration and calculated to make an impression, and that the

man leaves really because he is intimidated.’”

EW York skEKING REFoRM IN ADMIssions to THE BAR–In the report

of the proceedings of the State Bar Association of New York, at its

meeting on Jan. 16th and 17th last, we note its approval of the effort

now being made before the legislature of that state in the direction of uni

formity of admission to the bar. Heretofore examinations have been con

ducted by department boards of examiners, serving gratuitously, and in

most cases under compunction, while the proposed change contemplates

the appointment by the Court of Appeals of a board of law examiners,

three in number, each of at least ten years' standing, and who shall hold

office for three years; provides for examinations at least twice a year;
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or a system of rules to govern examinations, to be promulgated by the

court; and charges each applicant a fee sufficient to cover the cost of the ex

amination.

It is believed that the bill will pass, and the matter become properly

centralized and systematized. Almost, if not quite the same, system is in

vogue in this and some other states, and here, at least, has proved

very beneficial. Theretofore many persons were admitted through no

other qualification than that they “stood in " with the local examiners, who

passed lightly over their lack of knowledge. Now, the board of examiners

is impartial, the standard of knowledge required much higher, and the gen

eral effect upon the administration of the law is good. It is a matter of

some surprise that New York has not accomplished this reform much sooner,

since she has been the leading state in “legal reforms” for many decades.

Editor Minn. Law Journal:

Sir:—In the March number of the JourNAL you cite a Cincinnati case

which holds that the practice of the Police Court of that city, of indefinitely

suspending the sentence of an accused person after conviction and sentence,

is illegal. It may be of interest to the profession in Minnesota to know that

the same question has been passed upon by one of the most thorough

district judges of this state, Judge M. J. Severance, of the Sixth Judicial dis

trict. In March, 1892, one, L., was arrested and brought before the Muni

cipal Court of the city of Mankato charged with drunkenness in violation

of chapter 13, General Laws of 1889, commonly known as the “Schefler

Law.” See Kelly's Statute, vol. 1, sec. 1874. It was L.'s third offense

under the same law, and upon his plea of guilty the Municipal Court gave

him the prescribed sentence of ninety days in the county jail; but, immedi

ately, the Court entered in his record a suspension of the sentence and dis

charged L. “during good behavior,” which was in accordance with the

practice of the Court. In February, 1893, L. was brought before the Court

again on the same charge, but the Court, instead of trying him on the new

charge, announced to him that he would commit him to serve out the sus

pended sentence of ninety days. To this proceeding the prisoner made

proper objection and was then duly committed to jail to serve out the sen:

tence pronounced nearly a year before. Mr. L., through his attorney, W. R.

Geddes, applied for a writ of habeas corpus, which was granted; and upon

the hearing and after a thorough review of the authorities, Judge Severance
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held that the restraint of the prisoner by the sheriff was unlawful, and dis

charged him on the grounds that the indefinite suspension of the sentence at

the time it was pronounced, followed by the liberation of the prisoner,

amounted to a dismissal of the case and a discharge of the prisoner; and

that his commitment afterwards to serve out the sentence was depriving him

of his liberty without due process of law.

The same question may have been adjucated by other courts of the

state, but the fact of its adjudication by so good a lawyer as Judge Sever

ance certainly gives the doctrine great force, and it occurred to the writer

that it should be known to the bar that the question has been passed on in

Minnesota; hence this communication.

Respectfully,

Mr. Arthur Herman, whose “German Jurists and Poets” in the Green

Bag for January, 1894, we noticed in the January number of THE Journal,

continued his interesting account of German poetical jurists in the February

Green Bag. It is possible that in our former notice Mr. Herman was done

an injustice in that the impression may have been conveyed that he is only

temporarily residing in Minneapolis. Mr. Herman is permantly located

there, giving his attention principally to the settlement of estates of inheri

tance between Gcrmany and the United States. -

EXCHANGES.

NCONSISTENT SENTENces.—Some of the criminal sentences imposed by

English magistrates seem very inconsistent and capricious. Here are a

few samples: A man for stealing a hand-cart, five years' penal servi

tude; and another man for assaulting a fellow-workman and knocking out

his eye, forty shillings fine! A man for begging bread when he was unable

to obtain employment, ten days' imprisonment at hard labor; and another,

for going to the workhouse rather than accept employment at three shil

lings a day, a month's servitude and twelve strokes of the cat-o'-nine-tails!

Again, a man for stealing a cotton shirt, five years' penal servitude; and

another man for criminal assault upon two infants, three months, imprison

ment! The Law Times says: “We are not surprised to see some comments

in the press on the sentences inflicted by Mr. Justice Day. Eighteen months'
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imprisonment of a clergyman for marrying a person who was under age

without due publication of banns, penal servitude for life on a boy for

attempting to extort money by threats of false accusation, and eighteen

months' imprisonment of a young man called Rowden, or Rawden, for

falsely publishing in a newspaper that he was engaged to marry a young

lady of high rank, are really a group of cases which must excite amazement

in the ordinary mind. Indeed, when we compare them with the punishments

often awarded by judges for offences complicated with violence, they would

appear to be eccentric, and passed with a view to invite the interference of

the home secretary.” Down in Texas, as we may have remarked before,

they sometimes punish a man more for stealing a mule than for killing a

man; but then perhaps the mule is worth the more. All this matter of

sentences depends on the magistrate's digestion. If he makes a good break

fast, and his wife has not nagged him, the criminals get the benefit. Some

times we are inclined to believe in the practice of letting the jury assess the

punishment. It may be that one man is as little fit to decide continually on

the measure of punishment as he is to pass upon disputed questions of fact.

—Albany Law Journal.

Judge: “Have you anything to say before the Court passes sentence

upon you?” Prisoner: “Well, all I got to say is, I hope yer Honor’ll con

sider the extreme youth of my lawyer, an’ let me off easy.”—Criminal Law

Magazine.

Lawyer (to timid young woman)—“Have you ever appeared as witness

in a suit before?"

Young woman (blushing)—“Y-yes, sir, of course.”

Lawyer—“Please state to the jury just what suit it was.”

Young woman (with more confidence)—“It was a nun's veiling, shirred

down the front and trimmed with a lovely blue, with hat to match.”

Judge (rapping violently)—“Order in the court!"—Criminal Law Maga

zine.
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THE DISTRICT COURTS.

Venue when the State is a Party.

Action by the State for the recovery

of certain logs alleged to have been

wrongfully cut upon state lands. The

logs at the time of the commence

ment of the action were in Hennepin

county; action was brought in Ram

sey county. Defendant moved for a

change of venue to Hennepin county

upon the ground that the property

at the time of the commencement of

the action was in that county. “It

is not disputed that it is within the

power of the legislature to determine

where actions, including those in

which the state is a party, shall be

brought and tried. The legislature

has, by general laws, regulated the

entire matter, and the rule that the

King may lay the venue in any county

in certain cases has no application

here. The exception made in favor

of the State in sec, 49, ch. 66, Gen.

Stat. 1878 (first appearing in 1877,

ch. 68, Gen. Laws), in certain cases

—of which the case at bar is not one

—is a recognition by the legislature

that the state is not excepted in other

cases.

The statute, sec. 47, ch. 66, pro

vides that actions for the recovery of

personal property detained for any

cause, shall be tried in the county in

which the subject of the aetion is sit

uated. Section 49 contains a pro

vision that an action for the claim

and delivery of personal property

wrongfully taken may be brought

and maintained in the county where

the wrongful taking occurred, or

where the plaintiff resides. The lat

ter provision was passed after the

former, and modifies the former, but

the former is still in force when the

taking was not wrongful. The com

plaint in this case alleges that the

plaintiff is the owner of the property

sought to be recovered; that it is sit

uated in Hennepin county, and that

the defendant wrongfully detains the

same. There is no allegation regard

ing the taking, and there is no claim

that the answer shows a wrongful

taking. The reply had not been made

at the time the motion was heard,

and is not before the Court. Under

the provisions of section 47 before re

ferred to, defendant has the right to

have the case tried in Hennepin
*

county.” Motion granted.

BRILL, J

State of Minnesota vs. Shevlin

Carpenter Co. Second District.

55,406. H. W. Child and Warner

Richardson, and Lawrence for plain--

tiff; J. B. Atwater and A. B. Jack

son for defendant.

Venue—Conversion of Logs.

Action by the state for the conver

sion of certain logs alleged by it to

have been cut by defendant upon cer

tain state lands in Pine county. Mo
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tion for change of venue to Pine

county upon the ground that the

action is for injuries to real property,

and that the real property, which is

the subject of said action is and was

at the time of the commencement of

the action, in Pine county. Denied.

“This is an action for damages for

the conversion of certain logs, the

damages claimed being the value of

the logs. There are certain allega

tions in the complaint which are un

necessary in such an action, among

others, of the place where the logs

were cut. That the logs were cut

upon certain land, and that the title

to the land was in plaintiff, it would

be necessary to prove, whether al

leged or not; but these facts are in

cidental and they do not bring the

case within the provisions of ch. 169,

Gen. Laws of 1885.

The allegations that defendant

paid a certain amount into the treas

ury of the state do not raise a pre

sumption of settlement, nor are they

sufficient to show that the state is

estopped from recovering the value

of the logs.” BRILL, J.

State of Minnesota vs. Shevlin

Carpenter Co. Second District.

55,487. H. W. Childs and Warner,

Richardson and Lawrence, for plain

tiff, J. B. Atwater and A. B. Jackson,

for defendant.

Negotiable Instruments—Liability of Indorser.

Action against payee and indorser

mortgage

Defense,

of an ordinary coupon

note on his indorsement.

that the mortgage note and coupons

negotiable instruments

law merchant : and

sale and indorse

We're not,

under the

that in the

ment of

Was not

same to plaintiff it

intended that defendant

should guarantee payment of same

or be in anywise responsible therefor;

that the note and coupon were se

cured by mortgage upon real estate

of far greater value than the amount

due on said note. Motion for judg

the pleadings granted.

“The note sued upon is a negotiable

promissory note, to be protected in

the hands of a bona fide holder for

value according to the law merchant.

48 Minn. 560; 136 U. S. 286. The

contract evidenced by the ordinary

indorsement upon a promissory note

is well settled law, and the effect of it

cannot be varied by parol.”

KELLY, J.

Clarke vs. Patrick. Second Dis

trict. 54,719. Briggs and Country

man, for plaintiff, C. D. & T. D.

O'Brien, for defendant.

ment on

Assignment for Benefit of Creditors–Preferences

–0n Demurrer.

Action by the assignee for the re

covery of money alleged to have been

paid defendant by his assignor with

the intent of making a preference.

The complaint did not allege whether

the assignment was under the act of

1881 or at common law. “The com

plaint is defective in this, that it does

not appear whether the plaintiff

claims under a statutory assignment

or a common law assignment. Either

is lawful in this state, and preferences

are not ordinarily unlawful except as

forbidden by the statute. Having

failed to show his assignment to be

under the insolvency law (1881), or

to plead facts, if any exist, that

would make that alleged preference
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to defendant fradulent at common

law, the demurrer must be sus

tained.” Mackellar vs. Pillsbury et

al, 48 Minn. 396. KELLY, J.

Young, Assignee, vs. Ulmer. Second

District. 50,445. G. E. Young and

J. M. Burlingame, for plaintiff;

Stevens, O'Brien & Glenn and A. Al

brecht, for defendant.

Error of Court–Rescinding 0rder and Vacating

Judgment I herefor.

Action for the satisfaction and dis

charge of record of a real estate mort

gage for $1,400. The plaintiff mort

gagor, in her complaint, admitted

having received thereon $565. The

Court, after trial and verdict for

plaintiff, inadvertently and by mis

take, made an order that plaintiff

have judgment for the relief prayed

for in the complaint, to-wit, the sat

isfaction and discharge of record of

said mortgage, without making

equitable provision for the return of

the money plaintiff had received upon

the mortgage. Plaintiff entered judg

ment in accordance with the order.

Held, that the Court on defendant's

application, or of its own motion

upon discovering the error so inad

vertently made, could correct the

same by rescinding the order for

judgment and vacating the judgment

entered plaintiff

within a certain time should return

thereon, unless

to defendant the money she had re

ceived upon the mortgage with in

terest. Pow ERs, J.

Payne vs. Loan and Guaranty Co.

Twelfth District, Meeker County.

F. P. Olney, for plaintiff; A. Humph

rey, for defendant.

Nore.—This case is reported on appeal in 55 N.

W. Rep. 1128, and the above proceedings were had

Justice Practice-Pleadings.

On return day plaintiffs made and

filed their complaint; defendants ne

glected to file an answer, but moved

that the case be adjourned for one

week. The justice denied the motion,

to which ruling defendant excepted.

Plaintiff then moved for judgment,

which motion was granted. Defend

ant appealed on questions of law, and

on these facts the District Court

held, that when the plaintiffs had

filed their complaint and the defend

ant had failed to file an answer, and

moved for an adjournment for one

week, the pleadings were “closed”

within the meaning of sec. 34, ch. 65,

Gen. Stat. 1878, and the defendant

ab

solute right to have the case ad

under the said section had an

journed for one week. Judgment of

Powers, J.

Hallstrom,

the justice reversed.

Quent & Co.

Twelfth District. Conant, for plain

tiff, Crowell, for defendant.

VS.

Costs—Stenographer's Fees for Transcript Dis

allowed.

Appeal by defendant from clerk's tax

ation of costs and disbursements.

Clerk taxed and allowed to plain

tiff as a part of his disbursements the

following item: “Paid court reporter

for transcript of proceedings $33.75.”

Ordered on hearing that said al

lowance and taxation be reversed,

and said item disallowed and stricken

out of the bill of costs and disburse

ments of plaintiff.

“It was not claimed that the court

ordered the transcript mentioned in

bill of costs to be prepared by the re

It must be presumed that

such transcript was procured for con
after the decision of the Appellate Court affirming

the judgment was rendered.

porter.
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venience of plaintiff and his counsel,

or for the court. The court is of the

opinion that the money paid for such

transcript does not, when such copy

is procured by the party of his own

motion, and not upon order of the

Court, under the statute constitute a

‘disbursement necessarily paid or

incurred.’” WILLISTON, J.

Sanborn vs. Webster, Washington

county. First District.

Garnishment–Stock of Foreign Corporations

Subject to.

The disclosure in this proceeding

showed that the defendants, prior to

the service of the garnishee summons

had deposited with the garnishee cer

tain shares of the capital stock of the

Seattle Gas and Electric Light Com

pany as collateral security under a

contract between the parties; that

these shares of stock were still held

by the garnishee under said contract

at the time of the service of the gar

- nishee summons, the indebtedness of

the defendants under the contract

having been reduced at the time of

the disclosure to the sum of about

$10,000. It was admitted that the

garnishee had the right under its

contract to hold the stock as col

lateral security until the full pay

ment of the indebtedness to it.

It further appeared that prior to

the service of the garnishee summons

the garnishee had received notice from

certain third parties that all of this

stock of defendantshad been assigned

to them, and that they claimed to

hold it subject to the lien of the gar

nishee. .

It further appeared that the Seattle

Gas and Electric Light Company is a

corporation of the state of Washing.

ton, and has no office and does no

business in the state of Minnesota.

Upon these facts the garnishe

moved for its discharge on theground

among others, that these shares o'

stock in its possession are not “prop.

erty, money or effects,” within the

meaning of the statutes of this state,

arguing that at common law certifi.

cates of stock were not subject to

levy by execution or attachment, and

that consequently liens upon it by

process of the courts could only be

acquired in accordance with the stat.

utes, and only in case there be specific

legislation prescribing in substance

all necessary procedure; and that the

Minnesota statute prescribes no pro

cedure for the garnishment of the

stock of a corporation, although it

does expressly prescribe a method of

procedure for its attachment.

. The Court denied the motion, say

ing: “The entire stress and weight

of the argument in this case was

placed upon the question as to

whether the stock or certificates of

stock in controversy were capable of

garnishment under the proceeding in

question. The Court holds that

under the statutes of this state such

stock or certificates of stock are gar

nishable whether the stock be that of

a domestic or foreign corporation.”

EGAN, J.

Puget Sound Nat'1 Bank vs. Elliot

et al. Defendants, Minneapolis Trust

Co., Garnishee. Second District.

50529. Davis, Kellogg & Severance

for plaintiff; J. B. Atwater for gar

nishee.
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Witnesses—Experts—Fees of.

Motion for allowance of fees as an

expert upon an affidavit setting up

that affiant is a regular practicing

physician in St. Paul, Minn. That

in his professional capacity he was

called to make an examination of

plaintiff, that said examination was

made for the purpose of ascertaining

the physical condition of plaintiff,

and especially to ascertain what in

juries, if any, he suffered, and what

traces remained, if any, of the injuries

suffered to one of his limbs by reason

of an alleged fall upon a sidewalk;

that affiant made said examination

at the request of attorneys for the

parties to the above entitled action,

and upon the appointment of the

Court for said purpose; that there

after he testified in said cause as an

expert witness to the facts so ascer

tained by said examination, and that

said services were reasonably worth

and of the value of $50.

Upon hearing the Court ordered an

allowance of $10. EGAN, J.

Cornfeldt vs. St. Paul. Second Dis

trict. 53671.

S. B. Crosby and Ben Davis for

plaintiff; Leon T. Chamberlain for

defendant.

Evidence—Expert Testimony—Improper Admit

tance when Ground for New Trial.

Action for personal injuries causing

death. Upon the trial certain expert

testimony was improperly admitted.

On motion for new trial the Court

granting the motion said: “Upon a

careful examination of the evidence I

am satisfied that justice demands a

new trial of this case upon the merits.

Aside from this, I am forced to the

conclusion that there was error in

admitting certain expert testimony

on the part of plaintiff.

Where the evidence, as a whole, is

clear and convincing in support of

plaintiff's case, the Court will go far

towards disregarding such errors

unless the prejudice is manifest. But

here the most favorable view that

can be taken leaves the plaintiff a

bare margin for recovery upon the

merits. In such case I think it should

be very clear that the improper evi

dence could not have affected the ver

dict in order to justify the Court in

holding the error harmless.”

KERR, J.

Leonard, Adminx., vs. M. St. P. &

S. Ste. Ry. Co. Second District.

John S. Sanborn, for plaintiff; Alfred

H. Bright, for defendant. 51483.

Exception to Charge—When Obtained by General

Stipulation.

The following portion of memoran

dum sufficiently states the facts upon

which ruling was based:

“I should not hesitate to reduce the

verdict and let it stand as so reduced

were it not for error contained in a

charge given at request of plaintiff's

counsel, rendering a new trial proper,

if not absolutely necessary. * * *

The special objection made to the re

quest by defendant's counsel at the

time of the trial was that it contained

the element of mental suffering, an

objection which the Court did not

consider well taken, while no refer

ence was made to the words mental

impairment.

Counsel, however, mutually agreed,

and the court seems to have con

sented, “that both parties might ex
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cept to the instructions given at the

request of either party, or the modi

fication of such, and to the refusal to

give, as requested, any instructions

later on.” The exception to this

charge requested by plaintiff was

within the stipulation and must be

allowed, counsel not being limited to

the special objections urged at the

trial, and as it clearly contained

error, a new trial must be granted.

Comasky vs. N. P. R. R. Co., 45 N. W.

752. Even if, as plaintiff's counsel con

tends, the defendant by the agree

ment cannot be permitted to urge

any objection not pointed out spe

cifically at the trial, or rather should

be limited to such specific objection,

still it is proper to consider this er

roneous submission upon the ques

tion of excessive damages as tending

to mislead the jury, and by reason

thereof it becomes more difficult for

the Court now to control the verdict

by reducing the amount.

Otis, J.

Nowak vs. N. W. Cordage Co.

Second District.”

Attachment—Non-Resident—Jurisdiction.

Action was brought in Ramsey

county; summons served by publica- |

tion upon defendant, a resident of

Wisconsin; a writ of attachment is

sued by District Court of Ramsey

county to Otter Tail county where

same was levied on real and personal

property of defendant. Defendant

moved to vacate the writ upon the

grounds that he never resided in or

owned any property in said Ramsey

county; that the property levied

* Wide Vol. II, No.2, page 56, reported at greater

th upon request.

upon consisted largely of farming im

plements and tools actually used in

carrying on defendant's farming op

erations; that no writ of attachment

had been issued to the sheriff of Ram

sey county, and that defendant had

never been served with process in

Ramsey county, or at all.

these facts the Court says:

“Under sec. 50, ch. 66, Gen. Stat.

1887, this action should properly

have been brought in Otter Tail

county, but the provisions of sec. 51

show that this court had jurisdic

tion of the action. The case of Gill

vs. Wadley, 21 Minn. 15, is decisive

of the question. The cases cited by

defendants from other states are not

in point. The right to issue an at

tachment was dependent upon the

provisions of the statute construed

in Wasson vs. Millsap, 30 N. W. 612.

The right to issue an attachment in

this state is in no way dependent

upon sec. 50. The right to an at

tachment is by the provisions of

Upon

title 9 of chapter 66.” BRILL, J.

Barnet vs. Thoraldson. Second

District.

Negotiable instruments—Motion to open Judg

ment–No Defense Alleged–Denied.

Plaintiff alleged on promissory

notes which had been duly indorsed to

it. Answer admmitted notes, but set

up an agreement with the payees to

pay a portion thereof; that payees

were officers of the indorsee and that

the latter took with notice of agree

ment. At the trial defendant did not

appear, and verdict was ordered

upon motion by plaintiff. Motion

by defendant to open judgment:

“Aside from the other questions in
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the case, the answer does not set up

a defence. The allegations regarding

the agreement attempted to be set

up are vague and uncertain. When

the agreement was made does not

appear—it may have been after the

bank took the notes, unless the alle

gation that the bank took them

‘with notice and knowledge of the

aforesaid facts' is sufficient to fix

it before. An agreement by the

payees to pay themselves, if not im

possible, is so unusual and improba

ble that it ought not to be left to in

ference or doubt. The most that can

be made of the answer is, that in

some prior transaction out of which

the motes arose S. & H. agreed to

pay to some third person half the

amount for whicn defendants after

wards gave the notes. Such an

agreement would not constitute any

defence to the notes.” BRILL, J.

Anchor Investment Co. vs. Hart

inan.

Fred N. Dickson, for plaintiff, and

F. D. Culver for defendants. Second

District. 53896.

Supplementary Proceedings — Adjournment –

When not Contempt not to Appear-Exemp

tions—Implements—Musical Instruments.

Order to show cause why defend

ant should not be punished for con

tempt for not appearing before

referee, and why he should not turn

over for sale and application upon

judgment against him a silver watch

and certain musical instruments.

“The original order in supplement

ary proceedings required defendant

to appear on March 6, 1894, before

the referee and answer concerning

his property. He did so, and, so far

as the report shows, answered fully.

The report shows an adjournment

until March 7th, at 1:35 p.m., “by

consent of parties.” The defendant,

in his affidavit on this motion, says

he did not appear at this adjourned

meeting because he had answered

fully and could make no further dis

closure. Nothing appearing to the

contrary, he should not be punished

for contempt.

As to the property disclosed, the

watch “of value of two dollars” is

not exempt, though worn and used

in his business to keep time.

Rothschild vs. Bollter, 18 Minn. 361.

It is probably a “Waterbury,” and

useful as a correct timekeeper to de

fendant, but under the maxim, “de

it will

scarcely serve the plaintiff to go to

the expense of a legal sale of the

watch for what might be realized.

minimis non curat lex,”

As I deny the motion without costs,

the plaintiff cannot complain.

The musical instruments are ex

empt, either under the second sub

division of sec. 310, ch. 66, Gen.

Stat. 1878, as “musical instruments

for use of family,” or under the

eighth subdivision as “the instru

ments of * * * * any * * * per

son used and kept for the purpose of

carrying on his trade,” or as “the im

plements of any professional man.”

In this case, in my opinion, the de

fendant being a teacher of music,

these instruments are the “imple

ments” of his profession, whereby

he gains a livelihood, and are not
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subject to seizure under execution.

KELLY, J.

Rogers vs. Latomelle, Second Dis

trict, 54,160. Oliver J. Cook for

plaintiff; Ralston J. Markoe for

defendant.

Service by Publication.

Plaintiff, after mailing to defend

ant, a foreign corporation, a copy of

the summons and complaint, pub

lished the summons, which stated in

the ordinary form where the com

plaint is served, as follows: “Which

complaint is hereto annexed and

herewith served upon you,” but

failed to state where the complaint

was filed. Upon motion of defend

ant, who appeared specially, the

service was set aside as irregular.

LEwis, J.

Charles T. Abbott vs. Game well

Fire Alarm Co. Eleventh District,

St. Louis county. Mann & Corcoran,

for plaintiff; Towne & Harris, for

defendant.

Corporation—Appointment of Receiver for on |

Request of Simple Creditors After Assign.

ment.

Action by creditors, whose claims

were not reduced to judgment,

against a corporation, alleging that

it is insolvent; that payments were

being made by it to some creditors,

which amounted to giving preference;

and that other creditors were about

to put their claims into judgment,

|

|

|

and thereby obtain a preference; and

that the action was brought under

ch. 76, Gen. Stat.; and praying that

the Court sequestrate the property

of the corporation, and enforce the

stockholders' liability so far as neces

sary.

After the service of the summons

and order to show cause in said pro

ceeding, the corporation made an

assignment under the insolvency

law.

It was urged on the part of the de

fendant that the Court should not

exercise its equity powers in favor of

the plaintiffs until they had exhaust

ed their remedy at law, i.e., reduced

their claims to judgment; and further

that the assignment rendered the

making of the alleged preferences

impossible.

Held :

the complainant having been found

to be true, the plaintiffs were en

titled, under sec. 17, ch. 76, Gen.

Stat., to an order appointing a re

ceiver. JAMISON, J.

Klee et al. vs. E. H. Steele Co. et

al., 4th Dist. Hennepin Co., 60686.

Fletcher, Rockwood & Dawson for

plaintiff; G. B. Spencer for defendant.

That, the allegations of

Res Adjudicata—Abandonment of one Cause of

Action and General Verdict on Complaint.

On motion for new trial by plain

tiff. In a previous action on two

counts, the introduction of evidence

on the second was objected to by de

fendants on the ground that the

same was incompetent, which ob

Plaintiff did

not amend or strike out the second

jection was sustained.

cause of action, but proceeded with

the trial and had a general verdict,

and judgment had been entered

thereon. Action afterwards

begun upon the same facts as those

set up for a second cause of action in

VV as
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the former suit. Defendants objected

to the introduction of any evidence

in this action upon the ground that

the matter was res adjudicata; that

the plaintiff was estopped from

again setting up this cause of action

as he had had his day in court upon

it; that in the first action he had

offered proof to establish this cause

of action and it was rejected; that if

amendment of the complaint in the

first action would have rendered the

admission of evidence on the second

cause of action therein proper, he

should either have moved to amend

or have dismissed, but not having

done so, and having recovered a gen

eral verdict, it and the judgment

thereon concluded the plaintiff from

pursuing his claim under that cause

of action. Motion denied.

PoND, J.

Spooner vs. Christian, 4th District

Hennepin Co. Boardman & Bou

telle for plaintiff; Wilson & Wander

lip and Ferguson & Kneeland for

defendants.

Mortgages—Foreclosure–Land in Different

Counties—Notice Where to be Given.

Action praying that a certain

mortgage foreclosure sale by adver

tisement be set aside as to cer

tain premises on the following

grounds, to wit: That the mortgage

was on separate and distinct tracts

of land lying several miles apart;

one of said tracts being wholly in

Hennepin county, and the other

wholly in Anoka county. The prem

ises were advertised to be sold in

Hennepin county in a paper printed

and published in that county; that

no notice was given in Anoka county;

that there was printed and published

in Anoka county a newspaper which

had complied with the requirements

of the law and was a proper paper for

the publication of legal notices; that

pursuant to said notice in Hennepin

county the premises described therein

were sold in Hennepin county in one

tract. General demurrer was inter

posed. It was admitted that the

principal question presented was the

construction of sec. 5, ch. 81, Gen.

Stat. 1878. Plaintiff urged that the

only reasonable construction of the

section requiring notice to be given

in the county where the lands or

some portion thereof are situated is

that notice must be given in every

county wheré any portion of the

mortgaged premises is situated if the

tracts be separate and distinct

tracts, and where the prospective

bidders in one county are in nowise

conversant or interested in the af

fairs, either socially or politically, or

in a business way in the other

county. Demurrer sustained.

SMITH, J.

Paulle vs. Wellis, Anoka County,

4th District. J. L. Dobbin for plain

tiff; McNeir & Bacon for defendant.

Order to show cause—when Dismissed as Un

necessary under Special Rule No. 2, Henne

pin County.

An examination in supplementary

proceedings had been continued by

the referee with theconsent of the par

ties. At the adjourned hearing the

defendant did not appear, whereupon

the plaintiff obtained an order, re

turnable within five days, requiring

the defendant to show cause why he

should not be punished for contempt
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for such non-appearance. No exi

gency or other reason was made to

appear why the plaintiff could not

proceed upon notice of motion, or

that he would be prejudiced by so

doing. On motion the order to show

cause was dismissed under Rule 2 of

the Additional Rules of the District

Court of Hennepin County.

JAMISON, J.

Hill et al. vs. Houston, 4th Dis

triet, Hennepin County.

Negotiable Instruments—Plaintiff must be Owner

as well as Holder of Instrument Sued on.

Action upon a promissory note. It

appeared from the admissions in the

pleadings that, although the plaintiff

was the holder of the note sued on,

he was not the owner thereof.

Motion was made by the defendant

for judgement on the pleadings.

Granted. PoND, J.

Hill et al. vs. N. W. Benefit Ass'n.,

4th District, Hennepin County.

Statute of Frauds—Parol Assignment of Insur

ance.

The vendor of certain real property

orally agreed with the vendee to

assign and transfer to him the insur

ance thereon. No written assignment

was made. A loss occurred. In an

action by the vendee against the

vendor on the parol promise to

assign, the defendant objected to the

introduction of any testimony on

the ground that the promise was to

answer for the default of a third

person. Objection sustained.

ELLIOTT, J.

Hagelin vs. Wachs, 4th District,

Hennepin County.

Alimony-Denied when Sham Answer Interposed

When on the hearing of an applica

tion for alimony it appears to the

satisfaction of the Court, from the

admissions of the defendant or other

wise, that the answer interposed by

her is sham, alimony pendente lite

will not be granted, notwithstand

ing the rule that in an action for di

vorce, when an issue is joined, ali

mony should always be allowed.

The answer being sham, a real issue

is not made. Hicks, J.

Andrus vs. Andrus, 4th District,

Hennepin County. Larrabee &

Gammons for plaintiff, Penney,

Welch & Hayne for defendant.

Assignment for Benefit of Creditors—Fees of

Attorney in.

Under Rule 12 of District Court

Rules held that the attorney of the

assignee is not entitled to a claim

against the insolvent estate for ser

vices rendered prior to and in the

making of the assignment, i. e.,

drawing the deed of assignment and

bond, and preparing the schedules.

In re Assignment of A. E. Horton,

4th District, Hennepin County.

RULES.

The following special rules have

been adopted by the District Court

of the Eleventh Judicial District

(Duluth).

I. Jury cases will be tried in their

order on the calendar; then court

cases will be heard in their order on

the calendar; but on the preliminary

call of the calendar, the order of the

trial of cases may be changed by the
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order of the Court upon good cause

being shown upon affidavit.

II. Special terms will be holden

every Saturday (except on holidays)

at 9:30 o'clock in the forenoon, for

the nearing of issues of law, applica

tions, motions, and all matters ex

cept the trial of issues of fact.

The preliminary call of the calen

dar will be followed at once by a

formal call, at which hearing will be

had in cases in their order in which

both parties are ready, and that will

be followed at once by the peremp

tory call, at which hearing will be

had and causes finally disposed of as

reached.

III. Divorce cases in which the de

fendant does not appear will be

placed upon the general term calen

dar, upon filing notes of issue with

the clerk as in other cases.

IV. When a jury fails to agree to

a verdict in any case and is dis

charged, the said case shall be

placed at the foot of the civil jury

calendar for further trial at the same

term.

V. When judgment is entered in

an action upon a promissory note,

draft, or bill of exchange under the

provisions of sec. 210 of ch. 66 of

General Statutes of 1878, such

promissory note, draft, or bill of ex

change shall be filed with the clerk

and made a part of the files in said

action.

VI. That Rule 29 of the District

Court rules as to this Court be

amended by striking out the words

“within ten days after issue joined,”

and inserting in place thereof the

words “ten days before the term of

Court at which the case is set for

trial.”
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ANNOUNC EMENT.

ITH this number begins the sec

ond year of THE JournAL’s

existence, and we are glad to

say that, notwithstanding all the ob

stacles usually found in the way of such

ventures, this magazine has met with

marked Success.

The principal purpose of THE JOUR

NAL was to report the practice and other

important cases in the district courts of

this state. This program has been carried

out, and many other features have been

added. The number of reported deci

sions has been greatly increased, and will

continue to be the main feature. The

judges of the various districts are kindly

interesting themselves in our project,

and many send in reports direct, thus

insuring their accuracy.

As to the general features, notes on re

cent decisions and matters of interest to

the bar will be continued, while in every

issue one or more articles on topics of

present interest to the profession and

from the pens of members of the state

bar, will appear. During the coming

year such articles will include, among

other subjects, the discussion of the

advisability of establishing an inter

mediate court of appeals between the

district and supreme courts; the util

ity of the present system of municipal

courts, and various phases of practice,

all by well-known authorities upon such

questions. We here take the liberty of

inserting a few of the letters we have

recently received, commendatory of our

work:

Minneapolis, Minn., April 13, 1894.

GEORGE H. SELOVER, Esq.,

Care Frank P. Dufresne,

St. Paul, Minn.

Dear Sir: Will you permit me to ex

press my approval of the March number

of THE MINNESOTA LAW JoURNAL. If

the publication keeps up to this grade

it is going to be of considerable practical

value to members of the bar. The ab

sence of windy articles, which ordinarily

incumber the pages of such publications,

and the numerous citations of district

court decisions on practice questions,

commend themselves especially to me.

You are making a succes d’estime surely.

I hope, also, a financial one.

Yours very truly,

SELDEN BACON.

St. Paul, Minn., May 31, 1894.

MR. F. P. DUFRESNE,

Pioneer Press Bldg., City.

Dear Sir: For the last five or six

months I have been a subscriber to THE

MINNESOTA LAW JoURNAL, and must

say I have been much pleased with it.

I have felt that we needed some journal

to report the important decisions of our

district courts. We have decisions on

novel questions of law and questions of

practice which have not been, and may

not be for a long time, passed upon by

the appellate court, and the only way

in which the profession can have any

benefit of such decisions is through some

journal like the one you are publishing.

These decisions are generally rendered
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by able judges, and are of themselves in

structive, and authority until reversed

or modified on appeal. I therefore hope

for the success of THE MINNESOTA LAW

JOURNAL. Respectfully yours,

N. M. THYGESON.

Duluth, May 21, 1894.

F. P. DUFRESNE, Esq.,

St. Paul, Minn.

Dear Sir:

LAW JourMAL of much practical value,

and believe that every attorney, as well

as every judge, in the state should read

the practice cases as reported therein.

You are at liberty to publish any good

word for THE JOURNAL Over Our nameS.

Respectfully,

TOWNE & HARRIS.

Red Wing, Minn., May 15, 1894.

F. P. DUFRESNE, Esq.,

St. Paul, Minn.

Dear Sir: Please continue my sub

scription to THE LAW Journal for the

next year, as I am much pleased with its

appearance and contents. The practice

cases reported during the last year seem

to have been very carefully selected and

reported, and their value has been dem

onstrated to me on several occasions.

Hoping that your venture is a success

financially also, I am,

Yours truly,

F. M. WILSON.

Jordan, Minn., April 25, 1894.

MR. F. P. DUFRESNE,

St. Paul, Minn.

Dear Sir: THE MINNESOTA LAW

JoURNAL is filling a long-felt want.

Each issue seems to be an improvement

on the previous one. F. J. LEONARD.

We find THE MINNESOTA

In spite of many discouraging condi

| tions, THE JOURNAL has completed its

first year and has come to stay. What it

may be in the future will depend largely

on how thoroughly it may be supported

by the bar of the state. We have tried

to makeTHE JOURNAL a magazine which

would prove a material aid to the mem

| bers of the bar in their work, and be

lieve we have, in part, at least, succeeded.

In the future we shall require the con

tinued support of the bar, and shall en

large and improve THE JOURNAL as fast

as that support warrants it. Each prac

titioner in the state ought to support

his home law journal, and we are confi

dent it will be found worthy of support.

Our advertisers are all responsible

houses, and in ordering of them a great

Service will be rendered THE JOURNAL

by mentioning it in the order.

Many thanks are due to those who

promptly recognized the necessity of

such a journal and sent in their sub

scriptions to help it along. But we want

more, and shall not be content till

THE MINNESOTA LAW JOURNAL reaches

every law office in the state.

pants in any case involving novel

points of law will greatly assist

us by furnishing a statement of facts,

with a memorandum of the decision, to

any of the following correspondents,

who will forward them to us, with the

names of the attorneys, for publication:

J. A. LARIMORE, St. Paul, Minn.

GEO. H. SELOVER, Wabasha, Minn.

A. E. DoE, Stillwater, Minn.

M. S. SAUNDERs, Rochester, Minn.

W. J. STEVENsoN, Duluth, Minn.

F. B. ANDREWS, Waseca, Minn.

A. CoFFMAN, St. James, Minn.

\'s who may be partici
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PROBATE FEES AND INHERITANCE TAXES.

T: recent debates in congress over

the income tax and the inheritance

tax have renewed the discussion as

to the merits of both measures, to the

detriment, generally speaking, of the for

mer and the advantage of the latter.

Senator Hill, although he antagonizes

the income tax, recommended, in his last

message to the New York legislature,

that the provisions of the law taxing in

heritances be strengthened and a new

section added providing for a graduated

tax progressing as the value of the in

heritance increased.

The scheme as a method of taxation

has been criticised on the ground that it

is “undemocratic,” “communistic” and

“discouraging to capital;” but the great

majority of the opinions expressed in

the last Minnesota legislature were de

cidedly in favor of such a law, and the

subject will no doubt continue to be agi

tated until it finds expression in some

form among our legislative acts.

The responsibility for introducing the

subject into the State of Minnesota must

be laid at the feet of the instigators of

the case of State vs. Gorman, 40 Minn.

232. Prior to the decision in that case

we had been working for fourteen years

under a law which required a probate

fee to be paid in all estates of the value

of $2,000 or over as compensation to the

county for maintaining the probate

court.

The fee was a progressive one, based

upon the value of the estate as inven

toried; the smallest fee required being

$10 when the estate was less than $5,000

and the largest $5,000, when the value of

the estate exceeded $500,000.

When the estate of the late Commodore

Davidson reached that stage in its ad

ministration where the fee was required

to be paid, the learned counsel for the

estate was appealed to, to search dili.

gently for some avenue of escape.

The payment of the fee, which in this

case amounted to $5,000, was resisted on

the ground that the law was unconstitu

tional. The supreme court sustained

the contention on two grounds: First,

that the law was repugnant to sec. 1 of

art. 9 of our state constitution which

says that: “All taxes to be raised in

this state shall be as nearly equal as may

be;” and secondly, because it also vio

lated Sec. 8 of art. 1 of the constitution

which says that every person ought to

obtain justice “freely and without pur

chase.”

The courts and the lawyers submitted

gracefully to the decision of the court in

State vs. Gorman, and since 1889 no fee

has been charged, so far as I am aware,

for any service performed by the probate

judges or their clerks.

Whether rightfully or wrongfully, the

opinion commonly prevails that the peo

ple who use the probate court and derive

a benefit from its decrees establishing

the title to their property should pay

something towards its maintenance.

Most people would also prefer to see

the small estates of $2,000 and undergo

free, and the larger estates taxed enough

to make up, or more than make up, for

the deficiency.

On the supposition that he was famil

iar with the subject, the writer was

asked to prepare a bill which would ac

complish the objects contemplated in the

legislation of 1875, but which would not,

like it, be vulnerable to the shafts of the

constitutional critics.

In order to do this it was necessary to

avoid anything that resembled a fee bill,

and also any measure of taxation that

appeared to be a taxation of property.

A bill was therefore prepared, formu

lated after a law of the State of New

York, taxing the privilege of inheriting

property under the laws of the State of

Minnesota.

While the ordinary layman has, be

cause of long usage, come to consider the

devolution of property after death as a

matter of right, every lawyer recognizes
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that it is given and taken away at pleas

ure by the state, and, of course, what

the state has the power to withhold en

tirely it can grant upon condition.

The bill provided for a tax upon the

transfer of any property made by gift in

contemplation of death, as well as by

will or the laws of intestacy, but ex

empted the sum of $10,000 in favor of

any direct heir, and the sum of $500 in

favor of any collateral heir; that is, no

tax was imposed as against any father,

mother, husband, wife or child of the de

ceased unless the value of the inheritance

exceeded $10,000. The tax was not based

upon the value of the estate as inven

toried, but upon each distributive share

after all the debts of the deceased had

been paid and subtracted. Upon each

distributive share of $10,000 or over, the

recipient, if a direct heir, was required

to pay a tax of 2 per centum. Collateral

heirs receiving an estate of the value of

$500 or over were required to pay 5 per

centum of the appraised valuation.

The judiciary committee of the house

of representatives, after patiently listen

ing to the arguments pro and con, seemed

to be convinced of the wisdom and jus

tice of the measure and recommended

House File No. 96, introduced by the

Hon. D. C. Hopkins, to pass. Subse

quently, a claim having been made that

other interested parties had not been

heard, the committee reconsidered its

action and sent to the house for discus.

sion two bills similar in their main pro

visions, but differing in the method of

collecting and enforcing the tax. Owing

to the inability of the legislators to agree

upon these details, and the pressure of

other matters considered to be more im

portant, none of the bills upon this sub

ject except Senator Leavitt's ever reached

the governor’s desk.

Had this bill become a law it would

no doubt have been amenable to criti

cism, but so far as its constitutionality

is concerned I am Satisfied such a law

* Mager vs. Grima, 8 Howard U. S. 401.

Gratt. 422.

In Re

would be sustained. It is not a taxation

of property, and sec. 1 of art. 9 of the

state constitution requiring equality in

taxation is not applicable. It grants a

privilege upon payment of a fee and is

based on the same principle as is the law

requiring a fee of $500 to incorporate a

company whose capital stock is $950,000;

although to incorporate a company whose

capital is $50,000 a fee of but $50

is required. The courts have frequently

had such legislation under consideration

and have sustained it.*

Senator Leavitt, foreseeing, perhaps,

the fate of this bill, and in order to put

at rest any question that might arise

concerning the power of the legislature

to provide for progressive taxation, in

troduced a constitutional amendment,

which has since been adopted, and reads

as follows: At the end of sec. 1, art. 9,

add the following: “And provided fur

ther, that there may be by law levied

and collected a tax upon all inherit

ances, devises, bequests, legacies and

gifts of every kind and description, above

a fixed and specified sum, of any and all

natural persons and corporations. Such

tax, above such exempted sum, may be

uniform, or it may be graded or progres

sive, but shall not exceed a maximum

tax of five per cent.”

My reason for assuming that a tax on

inheritances will eventually be added to

our methods of raising revenue is found

in contemplation of the drift of public

opinion and the growing tendency to

consider equality of sacrifice as the

fundamental maxim in framing laws of

taxation.

It is admitted that a property tax

based upon all the property of all the

citizens of a state, and valued impar

tially regardless of its location, would be

as near perfection as any scheme of tax

ation that could be devised. We are

committed to that theory in Minnesota,

and are operating under it as best we

can, but everybody realizes that, while

McPherson, 104 N. Y. 306 (322). Eyre vs. Jacobs, 14
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all real property pays something and

most of it pays its proportionate share

of the expenses of the government, the

great bulk of the personal property pays

nothing at all.i. Most of the taxpayers

who own valuable personal property are

also possessed of more or less real estate.

By the time the real estate tax has been

paid, and such parts of the personalty

disclosed as cannot well be concealed,

the total contribution appears enor

mously large to the man who has it to

pay; and, moreover, if his neighbors do

not disclose all their personalty, why

should he? He would be willing to in

crease his valuation, if the rate of taxa

tion would thereby be proportionately

reduced, but the rate cannot be reduced

unless by concerted action, and it is too

much to ask of the ordinary man of busi

mess to expect him to shine as a lone

star of integrity, with full knowledge

that his brothers who enjoy equal ad

vantages are assessed but a fraction of

the amount for the privilege.

The realization of this fact—that per

sonal property, during the lifetime of its

owner, so generally escapes taxation—is

one of the principal reasons why the in

heritance tax is so favorably regarded.

The legatee who comes into a large

amount of personal property is required

to equalize to a certain extent the ex

enough to disclose. The inheritance tax

works on all classes alike; that is, on all

of that class who are fortunate enough

to inherit anything. The records of the

probate court describe the property, dis

interested appraisers are appointed to

mark its value, and on this valuation the

tax is assessed.

It is sometimes charged that the in

heritance tax is a tax on frugality, is a

menace to capital, etc.; but I do not see

that the argument is tenable. There is a

vast difference between confiscating an

estate by limiting the amount which any

one person can inherit—the balance to

escheat to the state—and taxing it a

small per centum in aid of the public

reVenue.

The purpose of limiting the value of

an inheritance, as I understand it, is to

prevent the concentration and perpetua

tion of wealth to such a degree as to en

danger our republican institutions.

The object of a tax on inheritances is

to increase the public revenues, and to

increase them equably and fairly, requir

ing the same sacrifice from all citizens of

the same class, and yielding to the ap

peals of philanthropy only to the extent

that our constitution warrants.

The right of property is co-ordinate in

the constitution with the right of liberty

and the right of life, and no lawyer of

my acquaintance has ever shown a desire

to violate or ignore it.

Born with a regard for the constitution

equal at least to that of other men, law

yers are taught, from the commencement

of their legal education, to revere each

and every phrase of it, and, finally, be

fore they are permitted to practice law,

they are severally pledged to its support

by the solemnity of an oath. This is

not mentioned as something for regret;

emption which the property has enjoyed

during the previous years.

An income tax is as hard to estimate

as a personal property tax. The same

difficulties are met in both. The man

on a salary and the man whose only pos

session is his homestead pays to the full

limit, while the man whose income is de

rived from stocks and bonds, or who

keeps his personal property in a bank

vault, pays only on what he is honest

*The value of the personal property in our large cities is estimated at 60 per cent of the value of the real

estate. The returns for Ramsey county for 1892 show the amount of personalty assessed for taxation as

$16,654,802; real estate, $114,050,339.

: Judge Dillon, in his lecture to the students of Yale College, said: “Law has not reached its full develop

ment until it attains complete supremacy by binding alike the sovereign and the subject. This matured, and

it is not extravagant to say sublime, conception—the great gift of America to the world—has only been made

a reality by the American device of written constitutions.” * * * “The Fourteenth Amendment, in the

most impressive and solemn form, places life, liberty, contracts and property, and also equality before the

law, among the fund tal and indest ible rights of all the people of the United States. It sets the seal
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on the contrary, I realize that in a

democracy like ours a conservative body

is a valuable and oftentimes necessary

element. But it is mentioned as an assur

ance to capitalists that, so long as our

judges are composed of educated law

yers, we stand in no immediate danger

of confiscation of property by legisla

tive act.

However, it might be well to consider

whether overzealousness for the rights

of property will not do the property

owners more harm than good; whether

reasonable concessions will not prevent

too sweeping and violent changes. His

tory furnishes numerous examples of the

total extinction of valuable privileges

because of an undue tenacity in attempt

ing to hold on to doubtful and compara

tively invaluable ones, and while our

lawyers and judges are vigilantly guard

ing the rights of property, prominent

writers, and frequently the capitalists

themselves, are inculcating ideas which if

expressed by one of us would be charac

terized as communistic.”

While many, and probably most, of our

wealthy men at some time and in some

manner fully meet the obligations to so.

ciety which their wealth imposes, it must

be admitted that some do not, and it is

unjust to assume that the advocate of

an inheritance tax is opposed to the ac

cumulation of wealth or that he is preju

diced against capital or capitalists.

The wise legislator will avoid extremes.

As lawyers, our inclinations as well as

our oaths will prevent us from ignoring

any constitutional limitations; but within

those limitations he is derelict in duty

who does not endeavor, at every oppor

tunity, to neutralize those inequalities of

nature under which so many of our fel

low men are suffering and struggling in

vain. As lawyers, our professional duties

bring us in contact with these matters

and force them upon our attention.

If we are sometimes called upon to as

sist the heir to a million to preserve his

right to live in affluence, we are likely to

pass within the same hour to the assist

ance of another whose tax should right

fully be but $8 but who is assessed for

$18. This man’s property is all in sight.

His cattle, his furniture, his home—if he

is so fortunate as to have one—are in

plain view. He cannot escape his share

of the burden, if he would. He pays on

all he owns, and, as a rule, he pays

without complaining.

Observing these contrasts; observing

the amount of sacrifice required of the

man working for $1.50 a day to pay even

the smallest tax; observing the amount

of money required to be collected by di

rect taxation to support our schools, hos

pitals and asylums; observing that only

about one-fourth of the personal property

owned by our citizens is ever disclosed

for taxation; and observing the large

sums received in other statest where

this law is in force, and the favor with

which it is there regarded, it is not sur

prising to find that there are so many

lawyers in favor of an inheritance tax.

ALBERT B. OVITT.

St. Paul.

of national condemnation upon Proudhon's famous maxim that property is theft' (La propriété c'est le vol—

property holders are thieves). This pernicious doctrine has hitherto found no general acceptance among our

people or their legislators; and under the constitution as it now stands this doctrine can obtain no foothold

as to any species of property, if the courts are faithful to their high trust as the guardians and defenders of

the constitution. Bear in mind ever that this, like all other provisions of the constitution, was put into the

constitution to be enforced by the judiciary as one of the departments of the government established by the

constitution.’”—Dillon's Laws and Jurisprudence, 213,382.

*Bentham suggested the abolition of inheritances, except to immediate relatives. John Stuart Mill pro

posed to limit the amount which anyone should be allowed to take, either by inheritance or bequest. Prof.

Ely, in his work on taxation, strongly advocates a tax on inheritances; and Andrew Carnegie, speaking of

such a tax, wrote as follows: “Of all forms of taxation this seems the wisest Men who continue hoarding

great sums all their lives, the proper use of which for public ends would work good to the community, should

be made to feel that the community, in the form of the state, cannot be deprived of its just share By taxing

estates heavily at death the state marks its condemnation of the selfish millionaire's unworthy life.”

*The amount received from this source in the State of New York in 1892 was $1,786,218.47. Hon. John B.

Olivier, judge of probate at St. Paul, estimated that the receipts under the Hopkins bill would average $100,

000 a year for the first five years.
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THE LATE HONORABLE WESTCOTT WILKIN.

twenty-seven years saton thebench

of the Second district, died on the

12th day of May last. From the nature

of his calling, his life was of necessity

uneventful.

In 1856, at the age of 32, he removed

to St. Paul and formed a partnership for

the practice of law with Mr. I. V. D.

Heard. In 1864 he was nominated for

the office of district judge of the Second

judicial district, and after a spirited con.

test was elected. Thereafter he was re

elected successively four times and re

tired in 1891.

The character of Judge Wilkin is prob

ably best portrayed in the addresses

before the Bar association, and at his

funeral, by his life-long friend, Judge

Charles E. Flandrau, which by kind

permission we are allowed to print:

“If your honors please, I beg leave to

interrupt the ordinary business of this

court by an announcement which must

carry with it a profound interest to both

bench and bar. On the 11th day of May,

1858, the territorial court of this district

ceased the exercise of its functions and

was followed by the present jurisdiction

of all matters civil and criminal pre

sided over by your honors. The whole

functions of this tribunal were then vested

in a single judge, and Edward C. Palmer

was chosen to administer the important

trust. As we all well remember, hepre

sided over the destinies of this judicial

district successfully until the expiration

of his term in 1864, when he was suc

ceeded by Hon. Westcott Wilkin, who

ascended the bench alone to grapple

with the immense and complicated in

terests of the capital district of a phe

nomenally growing and expanding coun

try. How well we all remember the

cultured professional knowledge and

equable temperament that he brought to

bear on the administration of the vast

duties he had assumed. How, solitary

and alone, he grappled with the con

T: Hon. Westcott Wilkin, who for flicting questions which are the out

growth of a new, prosperous and ad

vancing community, and how well he

succeeded in solving them all to the en

tire satisfaction of the litigants and the

demands of an exacting public.

“We remember when his duties be

came so onerous that no one man could

meet their demands; the state afforded

relief through the medium of a court of

equal jurisdiction known as the court of

common pleas, and how, as time passed,

and the requirements of a growing com

munity increased, this auxiliary court

was blended into the present and original

tribunal, and the judicial force was

increased until it at present embraces

six judges.

“During many of these transitions,

and for twenty-seven years, Judge Wil

kin was consecutively elected his own

successor without any opposition and by

the unanimous voice of his fellow citi

zens. Such distinction cannot be en

hanced by comment.

“His mind was purely judicial. Noth

ing could or ever did divert his methods

of thought from the straight and narrow

line of exact justice as he understood it,

and his understanding was superlatively

correct.

“His early education was rigidly re

ligious and orthodox, as such matters

were understood more than half a cen

tury ago, and while more modern and

advanced ideas had prevented his unit

ing with any church or professing any

particular creed, he lived up to all the

good that is found in all churches and

all creeds. He was a religion unto him

self. He knew what was right. He

loved his fellow man, and his conduct in

life was governed by these considera

tions. He was a cultivated and genial

gentleman, beloved by all who knew

him, generous to a fault, if to be too

generous can be called a fault. He lived

a long life of usefulness, and died re

gretted by all who knew of his existence.
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What better fate can any man have in

this world of trouble, temptation and dis

aster? He is dead. If there is any fu

ture for the inhabitants of this world, I

feel assured that he will enjoy its choic

est gifts and pleasures. I think I will

not be asking too much if I move your

honors to adjourn this court for one day

in recognition of the sublime character

and exalted merit of our deceased brother

and his past services to this court. I

therefore make such motion.”

At the funeral Judge Flandrau said:

“I find myself in a novel position—

standing within these consecrated walls

to give expression to my thoughts on

the subject which has assembled us to

day.

“I am not much in favor of saying any

thing about the dead, because the prov

erb which declares that we must say

nothing of the dead but what is good

has led to many unmerited eulogies, and

much insincere and untruthful assertion.

I had decided in regard to myself that

if anything were said about me it should

be said by Judge Wilkin, as I thought

he knew me best, and was too honest to

utter an untruth, even in adulation of a

friend. But Providence had decided

otherwise, and reversed the conditions.

As I thought he knew me best, I think

I knew him best. For nearly forty years

we have been to each other as close as

brothers, and for the greater part of one

year were never out of the sight of each

other.

“He was a lovable man. He carried

his heart on his sleeve. He had nothing

to conceal, and he concealed nothing.

He was a gentleman in its broadest sig

nification; cultured in mind, pure in

heart, sincere and considerate in all his

dealings. Pleasing in manner, brave as

a lion and gentle as a woman, and, as a

consequence, beloved by everybody in

all his relations in life.

“As a judge he was an exemplar of

the past and an example for the future.

As a man and a citizen, he fulfilled all

his duties and gained the love of all who

knew him.

“Of his religion I know nothing.

Lord Beaconsfield once put into the

mouths of some of his characters these

words: “All wise men are of the same

religion.” “And what religion is that?”

“Wise men never tell. The idea the

author intended to convey by this col

loquy is that wise men never wish to

intrude their own religious views on

others, and by reason of superior wisdom

unsettle belief which, be it sound or

unsound, may be the foundation of godly

lives. So it was with Judge Wilkin.

Whatever may have been his belief, he

was never inclined to assert it, except

through his every-day life. His works

compose his eulogy. Nothing I could

say to this community could enhance his

standing and popularity. He has been

for many years Judge Wilkin—beloved

of all—and for many years will remain

Judge Wilkin in the affectionate re

membrance of all. No more can be said.

“When I look upon that casket which

contains the remains of my dear friend

of so many long years, I cannot, and do

not, express a regret that he has gone.

He lived the limit of three score and

ten. He died full of honors. A pro

longation of his life under the existing

conditions would not have added to his

usefulness or happiness. I know that if

a life of righteousness leads to a future

of bliss, his is assured.

“In the words of the psalmist: “Mark

the perfect man, and behold the upright,

the end of that man is peace.’”
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OPINIONS OF ATTORNEY GENERAL.

MUNICIPAL TREASURER–The Treasurer of a

Municipal Corporation Is a Ministerial Officer,

and Is Not Required to Inquire Into the Va

lidity of Orders Presented to Him Which Upon

Their Face Appear to Be Fair and Correct,

Nor Is He Justified in So Doing.

A. P. BLANCHARD, Esq.,

City Attorney,

Little Falls, Minn.

Dear Sir: I have considered the ques

tion submitted by you, touching the

authority of the city treasurer of Little

Falls to pay a certain order drawn upon

him pursuant to the action of the com

mon council of said city.

It appears that the city of Little Falls

sometime since issued its bonds, pursu

ant to a special act of the legislature to

aid the Little Falls Water Power Com

pany, a private corporation doing busi

ness in said city. The bonds so issued

are deemed invalid, as falling within the

spirit of the case of Coats vs. Campbell,

37 Minn. 498. Recently the city has

voted aid to the Mississippi & Leech

Lake Railway Company, pursuant to the

provisions of ch. 34, Gen. Stat. 1878, and

acts amendatory thereof. The issuance

of the last named bonds is made in pur

suance of an agreement whereby both

the city and the said water power com

pany are to place in escrow the bonds

issued by the city to the water power

company and the bonds last above named,

pending the performance by the railway

company of the terms of said agreement.

It further appears that the city of Little

Falls heretofore adopted certain ordi

nances whereby it acquired certain.rights

to a portion of the water power of the

said water power company in said city,

the amount of water power thus acquired

by the city being, I assume, in the aggre

gate the equivalent of 110 horse power,

and that the said city is now in full en

joyment thereof. An agreement has been

entered into by and between the city and

the water power company whereby in

consideration of the payment by the city

to the water power company of the sum

of $1,250, and the release by the water

power company to the city of all claims

arising out of the issuance of said bonds

hereinbefore first named, the city is to

retain permanently the use of the said

horse power thus acquired, and all fur

ther matters in controversy between the

said parties growing out of the issuance

of the bonds first aforesaid will thereby

be adjusted and determined. It further

appears that there is now in the city

treasury moneys collected by taxation

designed for the purpose of the payment

of interest upon the bonds so issued to

the water power company, sufficient to

pay the said $1,250, and that an order

for the payment thereof has been issued

pursuant to the direction of the city

council and presented to the city treas

urer for payment.

The question now arises whether the

city treasurer would, in view of the fore

going statement of facts, be justified in

paying the said order from the moneys

aforesaid. I find that the courts of New

York have in a number of instances held

that, where an officer has money in hand

with which to pay a claim, he cannot re

sist the payment thereof on the ground

that the claim is illegal (31 N. Y. 606;

55 N. Y. 187; 72 N. Y. 201). The au

thorities generally hold that a treasurer

is a ministerial officer, and is not justi

fied in inquiring into the validity of the

orders which are presented to him for

payment. None of the cases above cited

are clearly in point; but it is doubtless

true as a legal proposition that a treas

urer is not required to inquire into the

validity of every order with which he is

presented and which is fair upon its

face. But the money in this case, out of

which the order in question is directed to

be paid, was raised for the purpose of the

payment of interest upon the bonds issued

to the water power company. By Sec. 3 of

an ordinance adopted by your city, it is

provided that moneys raised by taxation
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to redeem such bonds shall be kept dis

tinct and paid out only on an order des

ignating the object of payment as re

demption money. In view of the fact

that the council has thus set apart the

moneys so raised for a specific purpose,

the treasurer cannot properly pay the

Said order therefrom until the council

shall by a modification of the said ordi.

nance authorize him so to do.

Independent of the question whether

or not the treasurer is required to inquire

into the validity of orders drawn upon

him, the facts presented clearly indicate

that the order in question was issued in

pursuance of a final adjustment or com:

promise of conflicting claims between the

city and the water power company which

would doubtless be regarded by the

courts a sufficient consideration for the

payment of an order. The treasurer

would therefore be authorized, in my

judgment, assuming this to be the case,

to pay the order so soon as the council

shall have acted in compliance with the

views hereinbefore expressed.

It is only as an act of courtesy that I

have assumed to express an opinion upon

this question. The matter is one with

which this office is not concerned, and I

should much prefer that you advise your

city treasurer, using the views herein

expressed, in so doing, for whatever they

may be worth.

Yours truly,

H. W. CHILDs,

Feb. 20, 1894. Attorney General.

TOWNSHIP-By-Laws Enacted by Must Be Gen

eral in Their Nature.

MR. W. J. S. STEwART,

Oak Park, Minn.

Dear Sir: The electors of a township

could not enact a valid by-law prohibi

tive of hunting within the corporate

limits of the town by non-residents, no

matter how meritorious the purposes of

the law might be. This is not saying

that they might not adopt some suitable

by-law to prevent fires within the town

ship; but whatever law is enacted must

not discriminate against any individual,

whether a resident or a non-resident.

Laws enacted for a given territory, in

order to be valid, must be general in

their application and contemplation.

Yours truly,

H. W. CHILDs,

Feb. 24, 1894. Attorney General.

TAXATION – Must Be for Public Purposes.--To

Reimburse owners of Glandered Horses Killed

Pursuant to Chapter 200, General Laws 1885,

Unauthorized.

P. P. SMITH, Esq.,

County Attorney,

Slayton, Minn.

Dear Sir: You state that some years

since the authorities of the town of Slay

ton condemned and killed a number of

glandered horses, pursuant to the provi

sions of ch. 200, Gen. Laws 1885; that sub

sequent thereto the electors of the town

ship voted the issuance of bonds where

by to reimburse the owners of animals so

killed for the loss sustained by them;

that the bonds were issued but have

never been delivered by the township

officers. You have advised the township

officers that the issuance of the bonds for

the purpose aforesaid was unauthorized.

The view taken of the question by you

was, in my opinion, correct. It was

nothing more or less than an attempt on

the part of the township to raise money by

taxation for a private purpose. Under

no view of the law can taxation for such

purpose be sustained. No matter how

severe the loss sustained by the individ

ual, he has no reason to expect, nor is

there authority to afford, relief by taxa

tion. In principle his case is not differ

ent from that of the man whose house is

destroyed by a stroke of lightning or by

an incendiary, or whose crops are ruined

by storms. The animals became afflicted

with a disease which rendered their de

struction imperative, and the mere fact

that such destruction was ordered by

public authority does not present a rea
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son why the public should, in the one case

more than in the other, afford compensa

tion. Yours truly,

H. W. CHILDs,

March 5, 1894. Attorney General.

SALOON LICENSE-Not Transferaisle.

CHAs. W. MAIN, Esq.,

City Attorney,

Tracy, Minn.

Dear Sir: There is no provision of

statute which authorizes the transference

of a saloon license from one licensee to

another. I am aware that such author

ity has been assumed by certain local

authorities, but it is, in my judgment,

wholly without warrant of law. A liceuse

issued to a given party can be enjoyed

only by him. No other license can be

issued without the payment of the mini

mum fee prescribed in the statute.

Yours truly,

H. W. CHILDs,

March 6, 1894. Attorney General.

LEGAL NEWSPAPERS – Change in Name of—

Effect of Consolidation of Two.

LETTER OF INQUIRY.

Alexandria, Minn., 1894.

ATTORNEY GENERAL,

St. Paul, Minn.

Dear Sir: Will you kindly give your

opinion of sec. 33 of the laws relating

to the legality of newspapers, in so far

as it applies to the following: A pur

chases a paper, The Bugle, the same

being a legal publication; he then con

solidates with The Advance, also a legal

paper, using the name Bugle-Advance.

Does he in thus changing the name vir

tually start a new paper? Does not the

new name destroy the papers as to legal

standing? Can this new name be con

strued as a continuation of the old ones,

in the sense of continuing two papers

under one head?

Respectfully,

A. I. SHAVER.

MR. A. I. SHAVER,

Alexandria, Minn.

I)ear Sir: This office has heretofore

held that the mere change in name does

not affect the status of a newspaper; that

it continues for all intents and purposes

subsequent to the change of name, iden

tically the same paper that it was prior

to such change. This opinion was ren

dered by Judge Stark, one of the ablest

incumbents who ever occupied the office,

and may safely be relied upon as expres

sive of the law.

I am unable to say, however, from

your statement of facts, that some reason

may not exist affecting the validity of

your paper. You seem to have consoli

dated two papers. If, as a matter of fact,

the newspaper has by the arrangement

entered into by the two old papers lost

its identity as a newspaper, it would not

be eligible until the lapse of a year from

the date of such consolidation for the

publication of legal notices. On the

other hand, if the transaction amounted

merely to the purchase by one paper of

the other, and the adoption of a new

name I see no reason why it would not

then be within the rule as above ex

pressed.

I would suggest that you place the

facts before your county attorney, who is

a very careful and competent lawyer, and

obtain his views upon the question.

Yours truly,

H. W. CHILDs,

March 7, 1894. Attorney General.

TOWNSHIP TR EASURER– Cannot Be Relieved

by vote of the Township of Personal Liability

for Public Moneys Lost by Suspension of a

Bank Wherein They Were Deposited.

E. B. WooD, Esq.,

County Attorney,

Long Prairie, Minn.

Dear Sir: You State that Several of

the township treasurers of your county

had public funds belonging to their re

spective townships deposited in a bank

which subsequently became insolvent;
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that it is now proposed to submit to a

vote of the electors of such townships a

proposition to relieve such treasurers

from all liability on account of the loss

of moneys so deposited by them.

You now inquire whether, in my opin

ion, there is any authority for such pro

posed action.

A township cannot any more relieve

the township treasurer in the case stated

by you than it can raise money by taxa

tion for a private purpose. The prin

ciple is the same in both cases. The

courts, without exception, deny the right

of taxation for a private purpose. Mon

eys gathered into the township treasury

by taxation have been contributed by

the owners of all the property in the

township, regardless of their wishes in

the matter. It would be a most harsh

and unwarranted procedure for a major

ity of the electors of a township to divert

from their legitimate purposes the mon

eys so raised. The power cannot be im

plied, as it must rest upon provisions of

- positive law.

I therefore heartily concur with you

in the view you have reached in the

matter. Yours truly,

H. W. CHILDs,

Attorney General.March 10, 1894.

ELECTORS.–Students Temporarily Residing at

the Seat of a College Do Not Thereby Become

Electors of the City in Which Such College Is

Situated.

H. L. BULLIS, Esq.,

Winnebago City, Minn.

Dear Sir: In your communication of

the 16th inst. you inquire whether stu

dents coming to Winnebago City for the

purpose of attending the college located

therein, and who have no intention of

remaining there after the expiration of

their term of school, may lawfully vote

at elections held in said city.

The statute has endeavored to deter

mine what shall constitute residence for

the purpose of voting at general elec

tions.

It has expressly provided, “that a

person shall not be considered to have

gained a residence in any county into

which he comes for temporary purposes

merely, without the intention of making

such county his home. * * * The

place where a man's family resides shall

be held to be his place of residence; but

if it be a place of temporary establish

ment for his family, or for transient pur

poses, it shall be otherwise. * * *

The residence of a single man is where

he sleeps. * * * The mere intention

to acquire a new residence without the

fact of removal shall avail nothing;

neither shall the fact of removal without

the intention.” It must “satisfactorily

appear to all the judges of such election

that the said party is an actual bona fide

resident of Said election district and not

there for temporary purposes merely,

and the mere affidavit of such person

shall not be received as conclusive as to

any fact necessary to entitle him to

vote.” Ch. 4, sec. 61, 1893.

The statute is in fact merely declara

tory of what has been declared the law

by the courts of this country. It has

been held repeatedly that going to a

public institution, and residing there for

the purpose of education, will not, of

itself, give the student his right to vote

there, but such right must depend upon

all the circumstances connected with the

question of his residence. A student

who has a father living, in whose family

he remains a member, and to whose

house he returns to pass his vacations,

especially so if he is maintained and

supported by his father, cannot properly

claim such residence at the place where

he is attending school as would entitle

him to vote at elections held therein.

The statute has so clearly expressed

the law that it is really impossible to say

anything which would be helpful to the

question. The judges of election must

determine from all the facts and circum

stances whether such residence has been

acquired.

The mere fact that a young man is a



No. 5.] 133THE MINNESOTA LAW JOURNAL.

student at a college or other institution

of learning does not determine the ques.

tion one way or another. It must appear

that he has severed his residence else

where and that he has no present inten

tion of returning to his former residence,

in order to enable him to vote in the

place where he is attending school.

Yours truly,

H. W. CHILDs,

March 10, 1894. Attorney General.

ProbATE JUDGE-Not Entitled to Fees for Serv

ing on a Jury to Examine as to the Sanity of

an Alleged Insane Person, Pursuant to Chap

ter 14 of Probate Code.

Hon. JoHN PETERSON,

Judge of Probate,

St. Peter, Minn.

Dear Sir: In your communication of

the 14th inst. you inquire, in substance,

whether a judge of probate is entitled to

receive fees as prescribed by sec. 277

of the Probate Code for services per

formed by him in the commitment of

insane persons.

I am very clearly of the opinion that

he is not entitled to such fees. He acts

by virtue of his office as judge of probate

in the commitment. He associates with

himself, pursuant to sec. 267, the two

other persons who, together with him

self, are to constitute the examining jury.

Then sec. 277, to which you call at

tention, provides that the fees shall be

allowed by the probate judge to the phy

sician or physicians and such other

person, not persons, on the jury for ex

amining the person, etc. It is clear,

from the reading of the last named sec

tion, that it contemplates the payment

of fees to only one person in addition to

the physician or physicians. By no view

of the law am I able to reach the conclu

sion that the judge of probate is entitled

to any part of the fees prescribed by

Sec. 277. Yours truly,

H. W. CHILDS,

March 15, 1894. Attorney General.

LIQUOR LICENSE, VILLAGE-A Village Liquor

License Expires one Year from Its Date, and

May Be for Any Sum Not Less Than $500-A

Village Attempted to Be Incorporated Under

the Laws of 1883 Comes Within the Provi

sions of Chapter 145, Laws of 1885.

Mr. J. E. JOHNSON,

Village Recorder,

Hawley, Minn.

Dear Sir: You are advised, in reply

to your several inquiries expressed in

your letter of the 16th inst.:

1. A license for the sale of intoxicat

ing liquors should be made to expire one

year from the date thereof.

2. The village council may determine

the amount of the license fee, provided

it shall not be less than $500.

3. A license may issue at any time the

village council may be disposed to issue

it after the installment of the newly

elected village officers.

4. Chapters 5 and 6, Gen. Laws 1887,

are still in full force and effect with

the exception that at the last session of

the legislature ch. 5 was amended by

the repeal of the proviso thereof and

the enactment of another proviso to take

its place. The effect of the amendment is

to authorize the issuance of a license for

the period of one year, regardless of the

time when it was issued, and the refund

ment of the license money in cases where

the electors of the village determine

against the issuance of the license.

Assuming that your village undertook

to incorporate under the general law of

1883, it is now clearly brought within the

purview of the general law of 1885, ch.

145, as it is expressly provided in sec.

2 of the last named act “that every vil

lage which has been or shall be organized

or incorporated under the general stat

utes shall be hereafter governed accord

ing to the provisions of this chapter, to

the end that uniformity of village gov

ernment and equal privileges to all may

be Secured.”

Yours truly,

H. W. CHILDs,

March 17, 1894. Attorney General.
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THE DISTRICT COURTS.

PERSONAL PROPERTY-Title to, Executed Gift.

This action was brought by the United

Norwegian Lutheran Church of Amer

ica, a corporation, against Augsburg

Seminary, a corporation, et al., seeking

to restrain and enjoin the defendants

from interfering with or obstructing the

plaintiff in the use of certain personal

property consisting of types, presses,

“printing-house outfit,” etc.

It appeared that in 1869 there was an

unincorporated school conducted at Mar.

shall, Wisconsin, which was supported

by contributions from churches of what

was known as the “Norwegian-Danish

Evangelical Lutheran Churches in the

Northwest,” the purpose of which was

to educate young men for the ministry.

This school was afterwards removed to

the city of Minneapolis, and in 1872

was incorporated under the laws of Min

nesota under the name of “The Augs

burg Seminary,” one of the defendants.

Between the years 1869 and 1872 a large

number of church organizations belong

ing to the said faith formed a “confer

ence” which was styled the “Norwegian

Danish Evangelical Lutheran Confer

ence,” and which was composed of

delegates elected by the churches or

congregations, and of the pastors of such

churches, and of the professors in their

theological seminary. The said confer

ence met annually and transacted busi

ness through such delegates. Its prin

cipal business was to provide for the

education of ministers, to raise money

for religious purposes, to provide for

religious books and papers, and at

tend to other matters of interest to

the churches composing the conference.

This conference was not incorporated.

It assumed the power to, and did, ap

point, from time to time, the trustees

who had the management of the defend

ant, Augsburg Seminary, and this action

was ratified and confirmed by an act

of the legislature, approved Feb. 25,

directed and authorized to be elected in

the future by said conference, which

was referred to in said act as the “Nor

wegian-Danish Evangelical Lutheran

Church of America.” Thereafter and

in the year 1890 the said conference

united with two certain other organiza

tions of like character, under the name

of the “United Norwegian Lutheran

Church of America,” and in 1891 this

latter association, under the name last

aforesaid, became a corporation under

the laws of Minnesota, and was empow

ered to receive, purchase, hold and con

vey and manage property, both real and

personal, for religious, charitable and

educational purposes.

After the organization of the confer

ence of the Norwegian-Danish Evan

gelical Lutheran Church of America,

above mentioned, certain persons be

longing to said conference organized

themselves into what may be termed a

joint stock association, for the purpose of

the publication of a religious paper,

which should be a church organ, and of

the publication of such other matters as

were necessary or desirable. These per

sons so associated adopted certain by

laws which declared the object of the

association, established a board of direc

tors and other officers, and provided for

the repayment to the shareholders or

subscribers of the association of the

amount of their subscriptions out of the

possible future earnings of the associa

tion; and further provided that when

the shares were so redeemed the society

should be dissolved and the property go

to the conference of the Norwegian

Danish Evangelical Lutheran Church of

America. At the annual meeting of the

conference in 1882, all of the sharehold

ers who were known or could be found

having been reimbursed, the control of

the publishing society was turned over

by the directors thereof to the confer

| ence.

1877, by which act the said trustees were

Thereafter, until the year 1890,

the said conference elected the officers
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of the said publishing society; and there

after, until the incorporation of the

plaintiff, the United Norwegian Luth

eran Church of America elected such

officers and directors. The said officers

annually made report to the said confer

ences electing them of the condition of

the said publishing society, and from

the election of the officers in 1882 until

the incorporation of the plaintiff the

management of the business of the said

publishing society was entirely under

the control of the officers designated by

the conference, and after its incorpora

tion by the plaintiff.

The publications of the joint stock as

sociation above mentioned, after the

formation of the union which composed

the United church, were merged with

other publications, and the value of the

entire property at the time of the com

mencement of this action was about $40,

000. The entire business, since about

the year 1874, had been carried on in

buildings owned by and which were the

property of the defendant, Augsburg

Seminary. No bill of sale or other trans

fer of title to the property in litigation

was executed or delivered by the orig

inal stockholders, or directors elected

by them to the conference, or by the

conference to the United church, or by

the United church to the plaintiff, al

though it was found that the stockhold

ers of the publishing society intended

that the same should become the prop

erty of the conference and under its

control, and that the conference at the

time of said union intended the same to

become the property of said United

church.

It was urged on behalf of the defend

ant, Augsburg Seminary, that the gift of

the property to the conference and to

the United church failed by reason of

the uncertainty and shifting character

of the donees, but the court held that

“notwithstanding the conference and

the United church, prior to its incor

poration, had no legal existence whereby

it could purchase and dispose of prop

erty, each had the lawful possession and

management of this property and busi

ness by its agents, who were called

directors and managers; the conference

from 1882 to the time of the union, and

the United church until the time of its

incorporation, and such possession was

then turned over to this plaintiff. And

that by such transfers of possession the

title to the property passed to the

plaintiff as a body legally authorized to

acquire and hold property; and that the

plaintiff is entitled to the possession of

the property in dispute” and to a writ

of injunction as prayed. SMITH, J.

United Norwegian Lutheran Church of Amer

ica vs. Augsburg Seminary et al. Fourth dis

trict, Hennepin county. McNeir & Bacon, for

plaintiff, Peterson & Kolliner and Jackson & At

water, for defendants.

ASSIGNEE FoR BENEFIT OF CREDITORS

Right to Intervene to Attack Attachment on

Merits—Where No Provision for Filing Re

1eases Not an Assignment Under Insolvency

Law of 1881.

Order to show cause why an attach

ment should not be vacated obtained by

assignee for benefit of creditors who

had been allowed to intervene for that

purpose. The deed of assignment WaS

in the ordinary form after attachment,

but did not provide for the filing of

releases, although expressly purporting

to be made pursuant to ch. 148, Gen.

Laws of 1881, and amendments thereto.

The order for intervention did not state

any grounds for dissolving the attach

ment. “No notice of motion accompanies

the order to show cause in this case, as

required by the rules of this court, and

no grounds for vacating the attachment

are specified in the moving papers. It

may well be doubted if the court would

have the power, by an ex parte order, as

in this case, to permit the assignee to

intervene for the purpose of having the

attachment vacated upon any other than

the general ground that the assignment

to the intervenor ipso facto worked a

dissolution of the attachment, and that

this procedure is a suitable and orderly
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method of determining that question,

the plaintiff, in the attachment, refusing

to recognize the result. I know of no

rule permitting an assignee, or other

party claiming an interest in the attached

property to intervene, as in this case,

for the purpose of testing the validity of

the attachment on its merits; no such

purpose is indicated in the moving pa

pers of the assignee, Habighorst, and no

such effect will be given to the order to

Show cause.

“If this assignment is to be construed

as coming within the provisions of the

insolvent law of 1881, as amended, and if

it was made within ten days after the

levy under the attachment in dispute,

the intervenor must prevail, otherwise

not.

“The assignment, in terms, is for the

benefit generally of all creditors. The

clause limiting it to such as shall file re

leases is stricken out. As the instrument

reads, it is distinctly and only a common

law assignment, such as the law of 1876

contemplated. It is true that at the end

of the instrument there is a clause in

which the assignor declares that the as

signment is made under and pursuant to

the law of 1881, and that he waives the

filing of releases. But the question is

whether an instrumentotherwise lacking

in the distinguishing features of an as

signment under the insolvent law can be

brought within its peculiar provisions

by such a declaration on the part of the

assignor. Or, to put it differently,

whether the provision with respect to

releases is essential to an assignment

under the act of 1881. There is no de

cision of our supreme court determina

tive of the question. The subject is

broached in the case, In Re Bird, 39

Minn. 520, and the question is to some

repute, which although not a court of

last resort is still entitled to the highest

respect. In the United States circuit

court for the district of Massachusetts,

in the case of Graves vs. Neal, 57 Fed.

Rep. 816, our insolvent law of 1881

came up for construction with reference

to the right of the assignee to avoid

preferences. It was then held that it

was only when the instrument contained

a clause requiring releases that such

right existed; that this is the one dis

tinguishing feature of the law of 1881, as

amended, and without it the assignment

is simply such as the law of 1876 pro

vides for, with no such right in the as

signee. The learned judge of that court

gives cogent reasons why such a right

was made to depend upon such a pro

vision, and I feel justified in adopting

his view until the matter is definitely

settled in our own state.” KERR, J.

Benedict vs. Heidel, Second district. No. 53651.

Ambrose Tighe, for plaintiff; T. R. Palmer, for

assignee.

PLEADINGS-Amendment-Statutory Time to

Answer-Notice of Motion—Right to, Waived

by Not objecting to the Matter Being Heard

on an Order to Show Cause.

Action for the conversion of certain

logs. Plaintiff to show ownership of the

logs plead ownership of certain lands

from which the defendant was alleged

improperly to have cut the logs. In de

scribing these lands by inadvertence they

were placed in range 16, whereas the

description should have been range 18.

This error was not discovered by plain

tiff until after the case had been noticed

for trial. An order to show cause why

the plaintiff should not be allowed to

amend, correcting this description, was

obtained and Served on defendant. De

fendant did not object to the matter

being brought up on an order to show

extent involved in Makellar vs. Pills. cause instead of on notice of motion, but

bury, 48 Minn. 396; but it still remains insisted upon having the statutory time

an open question So far as the court of within which to answer the amended

last resort is concerned. There is a de complaint.

cision, however, directly upon the point, “The case is not brought clearly within

by a court of great learning and high the rules of this court touching orders
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to show cause, but inasmuch as the de

fendant does not resist the application to

amend, but simply insists upon its right

to the statutory period in which to an

swer the complaint as amended, I think

the matter might as well be settled here.

The plaintiff contends that the pro

posed amendment simply corrects a cler

ical error, and that the time for answering

should, therefore, be abridged so as not

to delay the trial. The case is trover

for the value of certain sawlogs con

verted; the plaintiff instead of alleging

ownership of the logs directly, saw fit to

show title in a roundabout way by alleg

ing ownership of certain land on which

the timber grew from which the logs

were cut by defendant; the error in the

complaint was a misdescription of this

land, calling it in range 16, instead of

range 18. This was a most substantial

error.

swering as it did, practically a general

denial; whereas, if the complaint is

amended so as to describe the land cor

rectly, the defendant says, and it is prac

tically conceded, that it must put in an

altogether different defense, somewhat in

the nature of confession and avoidance.

Under such circumstances I doubt if the

court has the power, on such a hearing as

this, to abridge the time for answering

allowed by statute; but if it has, such

power should be exercised only under

exceptional circumstances.”

Motion to amend granted; defendant

to have the statutory period in which to

answer the amended complaint after ser

vice thereof. KERR, J.

State of Minnesota vs. Shevelin Carpenter Co.,

Second district. H. W. Childs and Warner, Rich

ardson & Lawrence, for plaintiff, J. B. Atwater,

for defendant. No. 55487.

PRACTICE–Appeal—Bond for Costs and Super

sedeas Bond.

Defendant duly took an appeal from the

order denying his motion to vacate the

attachment. He gave a bond for costs

It justified the defendant in an

the time to answer, duly entered judg

ment, and issued and levied execution.

Thereupon, and after the time to appeal

had expired the defendant executed and

filed another bond containing the condi

tions specified in sec. 10, ch. 86, Gen.

Stat. 1878, and now claims that further

proceedings on the execution are stayed.

It may be doubted whether this bond if

given originally would have stayed judg

ment and execution. It was, however,

given too late to have any effect. The

statute evidently contemplates in case

of an appeal from an order that there

shall be but one bond. (See secs. 9, 10,

17.) The party appealing has an option

to give a bond for costs only, or the

supersedeas bond which includes costs.

A copy of the bond must be served with

the notice of appeal, and the appeal is

not perfected until the bond is executed,

served and filed, and this must be com

pleted within thirty days. The respond

ent must except to the sureties “within

ten days after notice of the appeal”

(secs. 6, 17, 18). It was not intended by

the statute that after the appellant had

exercised his option to give a bond for

costs only, and the time for appeal had

expired, and the time within which the

respondent could except to the sureties

had expired, appellant could stay pro

ceedings by giving the bond provided

for in Sec. 10. BRILL, J.

De Barnett vs. Tharaldsen. Second district.

53954.

SPECIAL ASSESSMENT.—Where Defendant City

Failed to Complete Work, Plaintiff Is Entitled

to Recover Assessment Paid, if He Has Re

ceived No Benefit.

In September, 1888, the city council

of said city undertook to grade the street

in front of plaintiff's lots. The council

assessed the benefits and damages, and

sent the benefit assessment to the county

auditor for collection. Plaintiff Subse

quently paid the assessment. Notwith

standing such payment the city has failed

to grade, or “do any act or thing for

which such assessment was made." Plain

only. Plaintiff, after the expiration of tiff seeks to recover the assessment paid
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and damages. Demurrer was interposed

on the ground that the complaint does

not state facts sufficient to constitute a

cause of action. The defendant argued

on the demurrer, that the action could

not be maintained because the effect of

recovery would be to cast the burden on

the whole city when the law imposed it

on those locally benefited; also, that

money paid by plaintiff was her pro

rata share of cost of grading the entire

street, which was graded except in front

of her lots; and, that the assessment was

voluntarily paid; that if there has been

unnecessary delay her remedy is man

damus.

Held, that the court payment was made

to the court to grade the entire street,

not to grade to her lots and stop. Upon

the faith of this undertaking on the part

of the city plaintiff voluntarily paid the

money with the understanding and belief

that the grading would be done. As to

her the defendant has failed to perform

its undertaking. Plaintiff has paid her

money on a consideration that has wholly

failed. That as she has waited a reason

able time for the defendant to do the grad

ing “the city stands in position of hold

ing in its treasury money collected from

plaintiff which it has no right * * *

to retain, because the purpose for which

it was collected has been completely

abandoned.” 34 Minn. 446–448.

Demurrer overruled.

WILLISTON, J.

Bromley vs. Stillwater, First district, Wash

ington county.

MUNICIPAL ASSESSMENTS-Direct Benefits.

Under the Duluth charter, city assess

ments for public improvements can be

levied only upon property directly bene

fited thereby. The record disclosed

the following facts: That the assessment

against the property was made for the

purpose of building a sewer and outlet

on a certain avenue; that the improve

ment was located not less than ten blocks

distant from the nearest property so as

-I

sessed; that there were no sewer connec

tions whatever between said sewer and

outlet and any of the aforesaid property;

that the benefit which was claimed to

ensue to said property by reason of said

improvement was based upon the future

contingent use of the said sewer by the

supposed extension of the sewer so as to

connect with said property.

“We hold that such contingent future

use of said improvement does not con

stitute a present benefit such as is con

templated by the charter. To constitute

such a benefit, to enable the authorities

to levy an assessment upon property for

the construction of the sewer, we deem

it necessary that said sewer shall be

placed by the city in such position that

the owner of the property may avail

himself of the use of the same.”

Assessment not confirmed as to ob

jectors. LEWIS, J.

In Re Application for Order Confirming Final

Assessment for Sewer in Second Street West.

Eleventh district H. F. Greene, for city; W. E.

Wright, for objectors.

COSTS-Witness Fees.

On appeal from taxation of costs by

the clerk, Held, that where defendant,

upon the trial and before witnesses are

sworn, secures the dismissal of a suit on

the ground that the complaint fails to

state a cause of action, the defendant will

not be allowed witness fees for a witness

that was present and would have been a

material one, had the motion to dismiss

failed and the case proceeded to trial.

MOER, J.

Schulze vs. Fannie Brown, Eleventh district,

St. Louis county. Titus & McPherrin, for plain

tiff; I. Grettum, for defendant.

CORRECTING JUDGMENT-Nunc Pro Tunc.

The deputy clerk of court, in entering

a judgment incorrectly, entered it for a

much smaller amount than was actually

awarded. The judgment debtor then

sold his real estate to S. Judgment cred

itor, as soon as mistake was discovered,

procured order, citing both judgment
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debtor and S. to show cause why said

error should not be corrected, and the

true entry be made nunc pro tunc, so that

the lien of the full amount of the judg

ment should attach to the real estate

already conveyed. Order sustained.

Chas. A. Chase vs. Moses Stewart et al. Elev

enth district, St. Louis county. J. A. Hanks,

for plaintiff; S. T. & Wm. Harrison, for de

fendants.

DEFECTIVE CORPORATION-Partnership Lia

bility of Incorporators.

Defendant, a manufacturing company,

attempted to incorporate under secs.

109-119, ch. 34, Gen. Stat., and took all

of the necessary preliminary steps there.

under, but failed to issue any stock.

Immediately after signing the articles,

and before the preliminary steps of in

corporation had been completed, two of

the incorporators ordered goods for the

company in the corporate name. All the

signers of the articles of incorporation

were sued, as partners, for said goods.

Upon trial, the articles were introduced

in evidence by plaintiff to show partner

ship. Held, that the company, being a

company organized for the purpose of

manufacturing, could not incorporate un

der said law, but must incorporate under

ch. 11 of the Laws of 1873, and be

ing an imperfect and defective corpora

tion, the incorporators were liable as

partners. MoER, J.

Frost Manufacturing Co. vs. Barnes Vitrified

Brick Co. et al. Eleventh district, St. Louis

county. Schmidt & Reynolds, for plaintiff; Wil

son & Wray, for defendants.

COSTs.

In action to foreclose a mechanic's

lien where plaintiff and several defendant

lien-holders prevailed, Held, that plain

tiff could recover and would be allowed

statutory costs and disbursements, but

that the defendants prevailing would be

allowed disbursements only, following

the established practice in this court.

ENSIGN, J.

Frank L. Murray vs. Alex. Rhodes et al. Elev

enth district, St. Louis county. Jacques & Hud

son, for plaintiff; McGiffert & Wickwire, for

defendants.

SERVICE– On Attorney.

Plaintiff’s attorney being absent from

the state, and leaving no place of resi

dence where service could be made, hav

ing locked his office, and the complaint

failing to show where the plaintiff re

sided, the defendant’s attorneys served

notice of motion on plaintiff’s attorney

by dropping a copy thereof through the

letter-slot in the door of his office. Held,

that no proper service of notice had been

made. ENSIGN, J.

See ante, July, p. 64.

Eriesson, Brady & Co. vs. Donnelly & Schwartz.

Eleventh district, St. Louis county. Geo. Weth

erby, for plaintiffs; Crocker & Crandall, for de

fendants.

PLEADING.-Separate Causes of Action and One

Allegation of Demand and Non-Payment.

Plaintiff in his complaint set up three

causes of action, each for goods sold and

delivered, and asked for judgment upon

a quantum meruit. Following the sepa

rate allegations of his causes of action, he

alleged that payment of the whole had

been demanded, but that no part thereof

had been paid except a certain sum. A

general demurrer was interposed and

sustained. LEWIS, J.

Jones & Laughlin, plaintiffs, vs. Clyde Iron

Co., defendant. Eleventh district, St. Louis

county. Smith, McMahon & Mitchell, for plain

tiffs; Cash, Williams & Chester, for defendant.
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THE RIGHT To ArièND PLEADINGs.

The following article from the pen

of Mr. John F. Kelly is, in our opinion,

most timely. The rule which Mr. Kelly

states is logically correct, and our

courts in tending to hold otherwise

are falling into an error which will

work a great hardship in cases where

the new rule may be applied.

The specific and exact question de

sired to be presented is, whether or not

an answer not verified according to sec

tion 104, ch. 66, General Statutes, can

be amended as a matter of right under

sec. 123 of the same chapter, within

twenty days after the service of the

answer, and also, if the adverse party

and the court proceed by disregarding

the original answer and refusing to

consider the amended answer whether

or not such action and any order or

decree made by the court is null and

void.

Section 104 provides that the ver.

ification shall be to the effect that the

same is true to the knowledge of the per

son making it, except as to those mat

ters stated on his information and be.

lief, and as to those matters that he be

lieves it to be true; and section 123 pro

vides that any pleading may be once

amended by the party of course,without

cost and without prejudice to the pro

ceedings already had, at any time be

fore the period for answering it ex

pires, or if it does not delay the trial it

may be so amended at any time within

twenty days after service of the answer,

demurrer or reply to such pleading.

To understand these two sections it

is necessary to know the law and the

principles from which they were taken

and the history of the changes which

placed the rule in the language it is

now found.

At the time of the adoption of this

code verification, the common law and

chancery practice, as modified by the

statutes, prevailed in New York. The

pleadings at common law were not ver

ified except in certain special pleas,

but in chancery they were, and only so

far that if the bill was verified the an

swer should, and if the answer was

verified the reply must also be verified;

and at that time the verification in

chancery pleadings was substantially

that provided in this statute. It was

also a fundamental rule that the veri

fication was no part of the pleading,

because it was only for the purpose

of probing the conscience of the adverse

party, and when such party did not so

verify his pleading the chancery court

would require it to be done or grant the

relief prayed. The New York Code

commissioners adopted the chancery

rule, that when any pleading is verified,

all subsequent pleadings except de

murrers shall be verified also, and

framed this part of this section to read

that every pleading (when verified)

must be verified by the party, his agent

or attorney, to the effect that he be

lieves it to be true, but the verification

could be omitted when the party would

be privileged from testifying, and no
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verification could be used in any crim

inal prosecution. In their report the

commissioners state that the require

ments should not go beyond that he be

lieves the statements to be true, be

cause the chancery rule, that the same

is true of his own knowledge, was not

honest or truthful, for the reason that

no one could affirm that certain mat

ters were true unless he knew the ad

verse contention, and then it depended

on the mental capacity to receive a cor

rect conception of the facts and to

make a correct conclusion, which sel

dom existed, and therefore a person

should only be required to affirm that

which he believed to be true. In 1849

the New York legislature changed this

to read that, in all cases of verification,

the affidavit of the party shall state

that the same is true of his own knowl

edge, except as to the matters which are

therein stated on his information and

belief, and as to those matters that he

believe it to be true; thus adopting the

verification in chancery, the principle

of which, in that jurisdiction was, that

a discovery should not be required un

less the party knew the truth of the

substantive facts. This language was

adopted by the Revised Statutes of

1851, ch. 70, § 73, though changed in

other respects in 1856 to follow the

New York amendment of 1851, and the

Revision of 1866, ch. 66, § 87, changed

the phraseology to the present lan

guage.

Now, then, as the commissioners

adopted the principle of the chancery

verification, but changed knowledge to

belief, and made it applicable to ac

tions at law and suits in equity under

one form of action denominated a civil

action, and the amendment of 1849

changed the formula to the language as

it stood before it was changed by the

commissioners, so that formula would

be in unison with the principle from

which it was taken, and as the verifica

tion in chancery was no part of the

pleading, it follows that a defective

verification does not annul or abrogate

the pleading. This was first asserted

in George vs. McAvoy, 6 How. Pr. 200;

1 Code Rep. N. S. 318, and subsequently

confirmed by the cases hereafter cited.

In this jurisdiction the courts have for

years held that a pleading not verified

according to the section above cited is

not a pleading and must be disregarded,

and in a late case a litigant is now

about to lose his property by this rul.

1ng.

Sec. 123, ch. 66, General Statutes,

provides for an amendment as a mat

ter of right and without regard to the

preceding pleading, and no matter of

what the preceding pleading consisted.

At common law amendments became

defined and settled by the statutes of

joefails, which permitted amendments

as of course—of right—when the same

did not prejudice the adverse party.

This was the rule in New York before

the adoption of the code which was en

forced by Rules 23 of 1845 and 22 of

1847 of the courts of that state provid.

ing that the parties could amend once

of course, accompanied by affidavit that

the same was made in good faith. From

these rules the New York commission

ers in 1848 framed the following: “Any

pleading may be amended by the party

of course without costs and without

prejudice to the proceedings already

had at any time before the period for

answering it shall expire.” This was

amended in 1849 by limiting the amend

ment to one, and adding that amend

ment could be made before the time for

answering expires, “or within twenty

days after the answer to such pleading

shall be served,” which was further

changed in 1851 to read, “or it can be so

amended at any time within twenty

days after the service of the answer or

demurrer to such pleading unless it be

made to appear to the court that it was

done for the purpose of delay, and the

plaintiff or defendant will thereby lose

the benefit of a circuit or term for

which the cause is or may be noticed,

and if it appear to the court that such

amendment was made for such purpose
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the same may be stricken out and

such terms imposed as to the court may

seem just.” From this the makers of

sec. 89, ch. 70, of Revised Statutes of

1851, added to the section as framed by

the commissioners, after the word ex

pire, the following, “Or if it do not de

lay the trial, it can be so amended at

any time within twenty days after serv

ice of the answer to such pleading.”

This was amended in 1852—C. S. ch. 60,

$ 93—by inserting demurrer after the

word answer, so as to read, “answer or

demurrer to such pleading.” The re

vision of 1866, ch. 66, § 103, inserted

“reply,” and increased the time to

thirty days, and act of 1867, ch. 62, re

stored the provision as first above

quoted.

Before the code the parties could

make one amendment as a matter of

right. Under the original draft of the

code the number of amendments was not

limited. The amendment of 1849 lim

ited to one amendment, but allowed it to

be made before the time for answering

expired or within twenty days after the

answer is served; and the amendment

of 1851 provided that if the amendment

is made within the twenty days after

the answer is served for the purpose of

delay, the court can strike it out. An

amendment as a right could be made

any time before the time for answering

had expired, both before and under the

code. The law of 1849 extended this

right to twenty days after the answer

is served.

By putting these two sections to

gether—the principle that the verifica

tion is no part of a pleading and that

a party can amend as a matter of right

—we have the answer to the question

propounded.

To prove this: In George vs. McAvoy,

6 How. 200, the court held that the ver

ification was no part of the pleading,

and a judgment taken for want of an

swer resulting from defective verifica

tion must be set aside. In Rider vs.

Bates, 66 How. Pr. 129, the defendants,

within twenty days after the service

of the first answer, served an amended

and properly verified answer. The mo

tion for judgment on the ground that

the answer was not properly verified,

was denied, the court holding that the

defendant had the right to serve such

amended answer. The same principle

was asserted in Burrall vs. Moore, 5

Duer, 655, and Griffin vs. Cohen, 8 How.

451, which also assert that the plaintiff

cannot treat the amended answer as

a nullity. The right to amend is ab

solute, subject to the power of the

court to strike out if proved to have

been made to delay the trial, in which

case the court must pass upon the in

tent as well as the effect of the amend

ment. If the amendment is made in

good faith and not for the purpose of

delay, it cannot be stricken out, al

though the effect is to deprive the party

of a term. A defective verification

merely renders the verification a null

ity. The pleading is good without it,

and cannot be set aside or disregarded.

If verification to complaint is defective

the remedy is to answer without a ver

ification. If the Verification to the an

swer is defective, the remedy is to move

to set it aside and for judgment, but

such motion is defeated by an amended

answer properly verified within twenty

days after service of the original. Quinn

vs. Tilton, 2 Duer, 649; Fitch vs. Bige

low, 5 How. 237; Lane vs. Morse, 6

How. 395; Hubbard vs. Cutler, 11 How.

149; Waggoner vs. Brown, 8 How. 212;

Straus vs. Parker, 9 How. 342; Will

iams vs. Riel, 11. How. Pr. 374; Malony

vs. Daws, 2 Hilt. 247.

In addition to this, section 127 of

chapter 66 requires the court to dis

regard any error or defect in the plead

ings wheh does not affect the sub

stantial rights of the adverse party;

and as this section is from the statute

of joefails, and that statute specifically

provides for disregarding a defective

verification, this is another reason in

this argument.

JOHN F. KELLY.

St. Paul, Minn.
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OPINIONS OF ATTORNEY GENERAL.

VILLAGES-Officers Authorized to Emater

Upon Privnte Property for the Pur

pose of Killing Vicious Dogs.

MR. JACOB WALL,

Lanesboro, Minn.

Dear Sir: In your communication

of the 10th inst. you call attention to

the provisions of Ordinance No. 18 of

your village pertaining to dogs, and in

quire, in substance, whether an officer

of the village has the right to enter

upon the premises of a citizen for the

purpose of killing a dog in a case where

the owner thereof has not complied

with the requirements of the ordinance.

It has been long held by the courts

of this country that the keeping of dogs

is a proper subject for regulation by

public authority, and it is therefore

now well established that license fees

may be exacted, that the owners of

dogs may be required to keep them

muzzled, and that all such animals

which have not been cared for by their

owners as the law requires may be

killed under public authority. There

is no longer any doubt as to the right

of a public officer to enter upon the

premises of the owner of a dog and kill

the animal when the owner has refused

or neglected to muzzle him or to pay

his dog license.

Your present ordinance is very

lengthy and might and should be

abridged. I would suggest that you

frame a short, concise ordinance as a

substitute for your present one and in

line with the views above suggested.

Your authority to adopt an ordi

nance with reference to the subject of

tramps will depend upon the provisions

of your village charter. If your char.

ter contains the usual authority to

adopt appropriate ordinances for the

preservation of the good order of the

village, there is no reason why you may

not adopt such an ordinance and en

force it. Under the general village

law, chap. 145, Gen. Laws 1885, au.

thority is conferred upon villages to

ordain and establish all such ordi

nances and by-laws for the government

and good order of the village, the sup

pression of vice and immorality, the

prevention of crime, the protection of

public and private property, etc., not

inconsistent with the constitution and

laws of the United States or of this

state, as they shall deem expedient.

If you have any similar provision in

your charter the authority is ample for

the purpose above indicated.

I assume that you are organized un

der a special act. If, however, your

village was organized under a general

law, its government would now fall

within the purview of the above named

act, as it is expressly provided by sec.

2 thereof.

Yours truly,

H. W. CHILDS.

April 12, 1894.

ROAD DISTRICTS-When and how to Be

Designated by the Town Supervisors.

MR. S. ERICKSON,

Supervisor,

Hendricks, Minn

Dear Sir: The law provides that

the supervisors of the township shall

have the care and superintendence of

roads and bridges in their respective

townships, and they are expressly

vested with authority to “divide the re

spective towns into so many road dis

tricts as they deem convenient, by

writing under their hands to be lodged

with the town clerk and by him en

tered in the town records; such division

to be made annually if they deem it

necessary, and in all cases to be made

within at least twenty days before the

annual town meeting.”

This provision of statute has been

considered by one of my predecessors

in office, by whom it was held, and I

think correctly, that the supervisors

have authority to make the division of

the township into districts during any

portion of the year, save the twenty
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days immediately preceding the an

nual town meeting.

This authority having been expressly

conferred upon the supervisors of the

township, no authority resides in the

electors thereof to control their

action. The road districts will be con

stituted as the board of supervisors de

termine, and not in accordance with

the wishes of the electors expressed at

the town meeting.

In establishing road districts, the su

pervisors are required to do nothing

more than is expressly pointed out in

the statute. When they have “lodged

with the town clerk” their writing in

dicative of their action they have given

all the notice the law requires.

Yours truly

H. W. CHILDS.

April 12, 1894.

TAxEs-Procedure to Enforce Payment of

when Levied Upon Shares of Bank

Stock.

MR. JOHN MORAN,

Sheriff,

Park Rapids, Minn.

Dear Sir: In reply to your com

munication of the 9th inst., will say,

that the law makes it obligatory upon

the bank or managing officers to retain

sufficient dividends belonging to stock

holders as shall be necessary to dis.

charge taxes levied upon shares of

stock, until the taxes have been paid.

The provision of law which is especially

applicable to your case provides, that

“any officer of any such bank who shall

pay over or authorize the paying over

of any such dividend or dividends, or

any portion thereof, contrary to the

provisions of this section, shall thereby

become liable for such tax; and if the

said tax shall not be paid, the county

treasurer where such bank is located

shall sell such share or shares, or inter

est, to pay the same like other personal

property.”

I would suggest that you exhaust

your remedy first against the shares of

stock. If any deficiency arises from

their sale, there is no reason why

you may not proceed against the dere

lict officers for the amount thereof.

Doubtless you will have to recover as

against such officer in a civil action, as

the law makes only such officer liable

who shall pay over or authorize the

paying over of any such dividend, etc.

Your remedy as against the shares of

stock is clearly pointed out in the

statute wherein their seizure and sale

is expressly authorized.

Yours Truly,

H. W. CHILDS.

April 12, 1894.

BONDS-Vote Required to Author'ze the Is

sue of, by Town in Aid of a Railroad-A Cer

tain Agreement Construed.

HON. JOHN ZELCH,

Cottage Grove, Minn.

Dear Sir: You ask in substance,

what vote is requisite in order to au

thorize the issuance of bonds in aid of

railroads pursuant to the provisions of

chap. 34, General Statutes 1878.

By the fourth subdivision of sec. 96

of the said chapter it is provided as fol

lows: “If a majority of the legal voters

who shall vote upon the question at

any election to be held in any such

county, town, city or village in pursu

ance of the provisions of this act, shall,

as indicated by the special returns of

any such election, vote for the railroad

proposition, then such mutual agree

ment for the issue of bonds by such

municipality and of stock by such rail

road company, as provided in this act,

shall be deemed and considered to have

been arrived at and perfected, and

thereupon such bonds and stock shall

be issued and delivered by the proper

Officer.”

It therefore appears that it requires

only a majority of the legal voters who

vote upon the question. It may be fur

ther noted that the law has remained

unchanged in this respect, since the

passage of the original act in 1877.

In reply to your inquiry as to whether

or not the railroad company could re

quire the delivery of bonds placed in
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escrow before the bridge mentioned in

the proposition of the South St. Paul

Belt Railroad Company is completed

and in readiness for teams and foot

passengers, I quote the following from

a letter this day written to Mr. Peter

Thompson of Cottage Grove:

“One section of the proposition made

by the railroad company reads in part

as follows:

“Said South St. Paul Belt Railroad

Company proposes and desires that said

bonds shall be delivered to it when said

railroad shall have been completed by

it, including said bridge, with facilities

for teams and foot passengers ready for

the passage of cars from and to said

point, as the said company has herein

proposed to construct said railroad, and

that said bonds shall be deposited in

eScroW aS SOOn as convenient there

after, but prior to said delivery to said

South St. Paul Belt Railroad Com

pany.’

“No court would hesitate for a mo

ment, in view of the above quoted

language, in holding that the railroad

company has bound itself by its prop

osition to complete the bridge not only

for the use of cars, but for the use of

wagons and foot passengers, and that

it will not be entitled to the delivery

of the bonds until the bridge has been

substantially completed and ready for

the service of teams and foot passen

gers.”

Yours Truly,

H. W. CHILDS.

April 13, 1894.

HON. F. P. BROWN,

Secretary of State.

Sir: I have the honor to herewith

transmit to you a synopsis of a pro

posed amendment to sec. 1 of art. 9 of

the constitution of this state as pro

vided by chap. 1 of the General Laws

of 1893.

Yours truly,

H. W. CHILDS.

April 16, 1894.

Synopsis of amendment to sec. 1 of

art. 9 of the constitution of the State

of Minnesota to be proposed to the peo

ple of said state for approval or rejec

tion at the general election to be held

therein in November, 1894.

Original Section.

The legislature of the State of Min

nesota has provided by chap. 1 of the

General Laws of 1893 for the submis

sion to the people of the state for their

approval or rejection at the general

election to be held therein in Novem

ber of the present year, an amendment

to sec. 1 of art. 9 of the state constitu

tion.

The section to be amended reads as

follows:

“Sec. 1. Taxes to Be Equal. All

taxes to be raised in this state shall be

as nearly equal as may be; and all prop

erty on which taxes are to be levied

shall have a cash valuation, and be

equalized and uniform throughout the

state; (provided, that the legislature

may, by general law or special act, au

thorize municipal corporations to levy

assessments for local improvements

upon the property fronting upon such

improvements or upon the property to

be benefited by such improvements,

without regard to a cash valuation,

and in such manner as the legislature

may prescribe).”

Proposed Amendments.

It is proposed by the said act of 1893

to amend the above quoted section of

the constitution by adding thereto the

following proviso, viz.:

“And provided further, that there

may be by law levied and collected a

tax upon all inheritances, devises, be

quests, legacies and gifts of every kind

and description above a fixed and speci

fied sum, of any and all natural per

sons and corporations. Such tax above

such exempted sum may be uniform, or

it may be graded or progressive, but

shall not exceed a maximum tax of five

per cent.”
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The purpose of the proposed amend

ment is to clothe the legislature with

authority to tax the following subjects:

1.—Inheritances. 2.—Devises. 3–

Bequests. 4.—Legacies. 5.–Gifts.

1. The said proposed amendment

contemplates that all inheritances, de

vises, etc., in excess of a certain

amount, to be determined by the legis

lature, shall be subject to taxation.

2. The tax “may be graded or pro

gressive, but shall not exceed a maxi

mum of five per cent.” In other words,

it is proposed to confer upon the legis

lature authority to tax the above

named subjects by appropriate method

to any extent not in excess of five per

cent of the amount thereof.

3. The legislature may, if such au

thority is conferred, prescribe a fixed

rate, not to exceed five per cent, appli

cable to all inheritances, devises, be

quests, legacies and gifts regardless of

the amount thereof. In other words,

it may provide that an inheritance of

five hundred dollars shall be taxed at

the same rate prescribed for an inher

itance of fifty thousand dollars.

4. It may provide rates of taxation

varying with the amount of the inher

itance, devise, etc. The rate of taxa

tion may be made to vary as applied to

any particular inheritance, bequest,

etc. For illustration: An inheritance

of one hundred thousand dollars may

be taxed at a certain rate for the first

ten thousand dollars, a different rate

for the next ten thousand dollars and

a still different rate for the next ten

thousand dollars, and so on according

to a rule which shall be prescribed by

the legislature.

5. The tax contemplated by the pro

posed amendment is defined generally

“to be a burden imposed by govern

ment upon all gifts, legacies, inherit

ances and successions, whether of real

or personal property, or both, or any

interest therein, passing to certain per

sons by will, or by intestate law, or by

any deed or instrument made inter

vivos, intended to take effect at or

after the death of the grantor.”

6. The justice of such a tax is

claimed to rest upon the fact that the

right to take property by devise or de

scent is the creature of the law and se

cured and protected by its authority;

wherefore, it is urged that the state

may justly attach to such subjects a

reasonable tax.

7. Similar legislation has been in

force for some years in Pennsylvania

and other states.

8. The said amendment is proposed

for the reason that doubt prevails as

to the validity of such legislation in the

absence of express constitutional au

thority. H. W. CHILDS.

March 24, 1894.

ORD1NANCES Passed in Pursuance of a

Special Law Are Repealed by a Repeal

of such special Law by the Legis

lature.

Liquor LICENSEs issued by the Previous

Municipality Likewise Are Annulled

by the Repeal of the Law Which Au

thorized Their Issuance.

MR. R. M. GARDNER,

Hartland, Minn.

Dear Sir: Calling attention to the

provisions of chap. 244, General Laws

1893, repealing chap. 238, Special Laws

1878, you inquire whether ordinances

adopted by the township pursuant to

the provisions of the last named act

survive the repealing act of 1893.

The effect of chap. 244 was to com

pletely destroy the force of chap. 233,

and all ordinances adopted under the

last named act fell therewith. The in

corporation of a village under the gen

eral village law of 1885 constitutes a

new and distinctive corporation un

affected by the previous legislation to

which attention has been called. None

of the ordinances adopted under the

special township government will be in

force or effect under your present vil

lage government. It will therefore be

necessary for you to adopt such ordi

nances and by-laws as the law of 1885

authorizes and which your village coun

cil may deem advisable. I need not
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add that it is unnecessary to assume

to repeal the ordinances adopted by

the township government.

What I have said as to ordinances

applies with equal force to licenses is:

sued by the special township govern

ment. Every license issued thereun

der became inoperative when your vil

lage incorporated. The question of the

issuance of licenses must be deter

mined by your present village authori

ties. A license for the sale of intoxi

cating liquors cannot be issued for a

fraction of a year. Or, to speak more

properly, no license can be issued for

any less fee than the minimum amount

expressed in the law of 1887, to wit:

$500. Every person taking out a

license, whether for three months or a

full year, must pay the full amount pre

scribed by the statute.

In answering your inquiries I have

assumed that you are a village officer;

otherwise I should have declined to ad

vise you.

Yours truly,

H. W. CHILDS.

April 17, 1894.

PolicE OFFICERs—Not Authorized to

Call Upon Citizens for Aid in Arresting

an Offender Unless Such Arrest Is Made

in the Execution of a Warrant.

MR. FRANK ROBBINS,

Deputy Game Warden,

Deer Creek, Minn.

Dear Sir: The statute provides that

“every person must aid an officer in

the execution of a warrant if the officer

requires his aid and is present and act

ing in its execution.”

Unless, therefore, you are in posses.

sion of a warrant issued by a magis

trate for the arrest of one or more of

the offending parties, you would have

no authority to command the assist

ance of bystanders, nor have you au

thority to deputize other persons to ac

company you to the place where the

arrest is to be made for the purpose of

aiding in such arrest.

The powers of the sheriff are broader

in this respect, and if you are appre

hensive of a formidable combination

of offending parties to prevent the exe

cution of the law, it might be well to

have a warrant issued and placed in

the hands of the sheriff for service. It

is expressly made the duty of the

sheriff under sec. 26 of the law to en

force its provisions. Undoubtedly the

offending parties would make no seri

ous resistance to the sheriff.

Yours truly,

H. W. CHILI)S.

April 17, 1894.

TOWNSHIP TREASURER-whena Author

ized to Indorse orders.

MR. FRANK CONRAD,

Douglas, Minn.

Dear Sir: A township treasurer is

authorized to make indorsements upon

orders drawn upon him only when

there is a want of funds in his

hands with which to pay them. The

law does not authorize the indorse

ment of orders when funds are in the

treasury with which to pay them, for

the mere purpose of allowing the hold

ers to draw interest upon them.

Yours truly,

H. W. CHILDS.

April 17, 1894.

Perfect Jury—assuming perfec

tion to exist in direct ratio to the

ignorance of the jurymen—appears to

have been obtained by Mr. F—, a St.

Paul attorney in one of the counties of

the Twelfth district. After the jury

was impaneled, Mr. F— made a mo

tion for dismission, and, according to

his invariable custom on such occasions

had the counsel's table well covered

with a small library of sheep bound

books, from which he read sufficient

law to convince the court of the cor

rectness of his motion. The motion be

ing granted and the jury discharged,

one of them, who had listened with the

greatest gravity to the weighty argu

ments on the law, approached the judge

and asked, in a mixture of Swedish

and English, as interpreted, “Judge,

who was that book agent talking for?”
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W E call the attention of our readers

to the decision of our Supreme

Court, filed July 10, 1894, in Irwin vs.

McKechnie, defendant, and Oakes et

al., receivers, garnishees, in which it is

held that a receiver of a railroad corpor

ation appointed by a United States

court is liable to garnishment in the

state courts. (See post 154.)

This decision is one of great import.

ance, and we are indebted to Robert

son Howard, Esq., of the St. Paul bar,

for a full and accurate report of the

case. Mr. Howard has also added as

a note at the end of the case a de

cision of Judge Woolson in United

States Circuit Court for Southern Dis

trict of Iowa, West Division, in which

Circuit Judges Caldwell and Sanborn

concurred, which had not been made

public when the Irwin case was argued

or decided.

The two decisions when read together

will show the importance and delicacy

of the questions of jurisdiction and com

ity involved.

HE following is the address of Hon.

Chas. E. Flandrau, delivered at

the last meeting of the State Bar Asso

ciation. It is of interest at present, in

view of the attempt now being made to

awaken greater interest in the asso

ciation among the legal fraternity:

Gentlemen of the State Bar Association:

You did me the honor at your last

meeting to choose me as your president.

I, of course, accepted the appointment,

thinking without egotism on my part

that in one respect I might be entitled

to it. I do not, of course, refer to any

qualifications of learning or ability that

appertain to myself, but rather to that

peculiar recommendation of age that

is thrust upon us all whether or no. I

think I can say that I am the oldest

active practitioner, in duration of serv

ice, in the state at the present time. If

I remember correctly, there were no

members of the bar who are now alive

when I came to the territory, except

George L. Becker, Morton S. Wilkin

son, Henry L. Moss, William P. Murray,

Lafayette Emmett, Judge R. R. Nelson,

Judge Isaac Atwater and my much es

teemed partner and contemporary, Ho

race R. Bigelow. All of these gentle

men are, thank the good Lord, alive,

and in the active pursuit of happiness,

but they are out of legal practice, ex

cept perhaps my friends Wilkinson and

Murray. If they or either of them will

say they are in practice, I am the last

man in the world to deny their asser

tion, and I cheerfully rate myself as

subject to their prior claims—but all

the rest of them have gone on the bench

or into other lines of business—so I

have pretty well established my claim

to be the oldest practicing lawyer.

I have tried very hard to get some

member of this association to deliver

to us a paper on some subject of inter

est to the bar; but with the character

istic modesty of the lawyer they have

all declined, and I am compelled to call

you to order without an address, except

such as I can offer you without much.

preparation.

Associations of the bar are all very

well in their way, but I have not yet

seen any very marked advantages flow

ing therefrom. We have county and

city associations, but they don't seem

to effect any special advantage to any

one. Lawyers are very independent.

people, and are loth to be governed by

the views or wishes of others as to the

manner of carrying on their business,

and it must be remembered always

when considering the bar, that its

members differ more widely than the

members of any other association or as

sembly of men. You will find a man

who, by his superior natural endow

ments, far surpasses his fellows, and

you will also find a man who by his

plodding industry and careful work es:

tablishes himself in the confidence of

the business community, and you will

also find the man who has gained the

reputation of unbending honesty, all

of whom upon their peculiar claims call

upon the public for recognition and
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support. No system can unite such

men; each stands upon his own founda

tion in respect to his own clients, and

each is entitled to charge fees com

mensurate with his professional stand

ing. No rules of any society can regu.

late matters of this kind. An associa.

tion may agree to maximum or mini

mum fees, but what lawyer will be con.

trolled by its decrees? So in the gen

eral investigation of the advantages

of association I am led to the conclu

sion that if they have any raison d'etre

it consists of the ability of organized

force to assert itself whenever it is

called upon to express itself upon any

given question.

There can be no doubt at all that the

bar of the country is the most potent

force in the government of the repub

lic. No state legislature ever con

vened without a predominance of

lawyers in its make-up, and no policy

was ever promulgated and engrafted

upon the accepted theory of a state

that did not emanate from the pen or

head of a lawyer. This condition of

things does not stop with the state

legislatures; it is found to penetrate

into the federal department of the gov

ernment. It is a rare thing to find a

senator who is not a lawyer, and the

same may be said generally of the mem.

ber of the lower house, and when it

can’t be said it is generally accepted

that the members who do not bear the

stamp of the legal fraternity are not

found to be especially prominent, or

they are cranks of some kind or an

other. So it will be seen that the bar

is a potential force in the governmental

machine,

Our republic is young; it is a good

deal of an experiment as yet, and this

particular juncture of affairs proves

how liable it is to become the victim

of dangerous and crude theories of

finance and many other alarming pos

sibilities arising from the ill-digested

conceptions of queer people who gain

admission into our national and state

governments. This is a condition of

things that flows necessarily from our

purely popular system of government

Every man is the equal of every othe

man before the law; and whenever :

community entitled to a representativ

in the state legislature or the congres

of the United States, is dominated by

illiteracy, or, what is worse, peopl

who possess that dangerous elemen

spoken of by the poet as “a little knowl

edge,” then it may be expected tha

men who never should be admitted int.

the councils of the nation will appeal

and torture the body politic with ab

surd, chimerical theories, which hav.

long ago been tested and found want

ing, but are looked upon by these ad

venturers as newly discovered panacea.

for all existing evils and wants.

This is inevitable in a republic st

large and fresh as ours, where whol

states are guided by fanatics wh

probably never read the constitution

of their state or that of the United

States, and if they had and found any

obstruction therein to their ridiculou

schemes would, in the words of a forme

statesman of our country, dispose of the

obstacle by saying “So much the wors.

for the constitution.”

Lawyers are supposed to have read

these fundamental charters, and t

know how essential to the prosperity o

the nation is a strict adherence to thei

teachings, and an ironclad construction

of their provisions. I was once a judge

and frequently called upon to deter

mine whether a law conflicted with the

provisions of the constitution, and I al

ways ran against the rule of construc

tion adopted by the courts, that when

there was a doubt as to whether the

law collided with the constitution the

doubt was to be solved in favor of the

validity of the law, and that a statut.

was not to be held unconstitutiona

unless it was plainly in conflict with

the fundamental law, and I, of course

was always governed by that rule in

my decisions. But, gentlemen, I now

assure you that were I similarly place.

to-day with my accumulated experi

ence of nearly half a century, I would

prove the oft said proverb, that “th
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law is not an exact science” by decid

ing in diametric opposition to that

rule, and holding that when there is .

any reasonable doubt about the con

stitutionality of the law, kill the law

and save the integrity of the constitu

tion. The administration of the law

must keep pace with the growth and

accumulated wisdom of the country.

I don’t mean to say that lawyers are

a better class of men than those of

other branches of business and life, nor

do I mean to suggest that they are not

susceptible to the allurements that en

tice many a man from the narrow path

of legal and political principle, into

the untried fields of popular quackery,

with the hope of preferment in worldly

ways, and especially am I cognizant

that young lawyers are likely to be so

misled; but better things are to be

looked for from the bar at large and

as a body. I do not believe that the

bar of any state, and especially of the

sterling and conservative State of Min

nesota can, as a whole, be seduced into

any very great departure from the safe

and sure path of constitutional govern

ment, and it is for these reasons that

I have convinced myself that the asso

ciation of this bar into a body that

can be called upon to act as a unit in

times of danger and emergency is a

good thing, and ought to be sustained.

In a purely popular government no one

can predict what unheard of, untried

and unknown measure may at any

time be sprung upon the country, and

it is well to have a resistant body

which can meet the assault with force

and intelligence.

While I advocate the maintenance

of the association, I will take the lib

erty to suggest that a little more inter

est be manifested in its success by the

members, so that the next president

will meet with better success in procur

ing an orator than I have had.

There is very little to report for the

past year in the way of legal move

ments in the country. I think of noth

ing of importance except a meeting of

the bar of all the states at Milwaukee

on the 31st of August last, at the call

of the American Bar Association. Gen

tlemen were commissioned by the gov.

ernors of the several states to attend

and take part in the proceedings. The

object of the convention was to pro

mote uniformity in the laws of the

states upon subjects of common inter

est to all American citizens. There

are many subjects where such uni

formity would be of great advantage,

such as marriage and divorce laws,

the execution and acknowledgment

of conveyances, insolvency and many

Kindred topics which will occur to all

engaged in the administration of the

law.

Our state was ably represented, but

it was my misfortune to be unable to

attend, although the governor honored

me with a commission. I learn that

much of interest to the profession

transpired, which will be published

with proceedings.

A gentleman, dying, left all his es:

tate to a monastery, on the condition

that on the return of his only son, who

was then abroad, the worthy fathers

should give him “whatever they should

choose.” When the son came home

he went to the monastery, and received

but a small share, the monks choosing

to keep a greater part for themselves.

A barrister, to whom he applied, on

hearing the case, advised him to sue

the monastery, and promised to gain

his case for him. In arguing before

the court the ingenious lawyer said:

“The testator has left his son that

share of the estate which the monks

should choose; these are the express

words of his will. Now it is plain what

part they have chosen by what they

keep for themselves. My client, then,

stands upon the words of the will. “Let

me have,’ says he, “that part they have

chosen, and I am satisfied.’” This plea

gained the suit.—The Law Student's

Helper.
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REVIEWS.

Index Digest to Minnesota Laws—- By John

F. Kelly, Compiler of General Statutes

of Minnesota, Code Pleading and

Practice, etc. F. P. Dufresne, St.

Paul, Minn., 1894.

In preparing this Index Digest

to Minnesota Laws, Mr. Kelly has ren

ered a service of great value to every

practitioner in the state. Heretofore,

with the imperfect indexes to the laws,

and the imperfect and unreliable ref.

erences to the laws in the General and

Compiled Statutes, it has been a dif

ficult task to trace a law through its

possibly several enactments and amend

ments to its original enactment, or to

ascertain just what the law was at any

given time. And it was only after the

most thorough investigation that the

practitioner could assure himself that

he had overlooked no amendment, and

that no re-enactment with some change

of verbiage was not hidden away in

some of the always imperfectly indexed

Special Session Laws. Both this labor

and uncertainty Mr. Kelly has removed

by this index. As he says in his Ex

planation, the index concentrates all

the Minnesota law, general and special,

enacted by the legislature, so that

crude, inconsistent and disconnected

laws may be apparent and future legis

lation and interpretation consistent and

harmonious.

Mr. Kelly states seven reasons for the

publication of this work, which, other

than imperfect indexes, are, that many

of the amendatory laws do not cite the

prior or original law correctly, or do not

cite the law which they amend; that

many of the laws amend repealed laws,

or amend an amendatory law, without

reference to the original or repeal, or

amend the original without reference

to the amendment; that the repealing

statute in the revision of 1866, i. e.

chap. 122, does not in some instances

correctly cite the law intended to be

repealed, and does not repeal all prior

laws nor contain all unrepealed prior

laws; and that some General Laws

have been classified and published with

the Special Laws, and some laws classi

fied as and purporting to be Special

Laws have been found to be amend

ments of General Laws. By the use of

the Index Digest these errors can be

discovered at once, for on each matter

which has been a subject of legislative

action the law now in force is first

cited, and then all prior, superseded or

repealed law relating to the same sub

ject. The work also contains tables

showing all changes in the revisions

and compilations of the General Laws,

so that any general law can be traced

to its origin.

Our author states that the work may

be profitless and the interminable

drudgery may be the cause of

some errors which we must notice,

which would have been discovered if

the sheets had been carefully gone over

and compared, purely clerical labor.

Thus, under heading “Norway Lake,”

page 245, the chapter is omitted; it

should be 251, but is easily

found, notwithstanding the omission.

Again, although in itself an un

important matter, we find on page 181,

under heading “Johnson," name

changed to “Tabat,” and on page 354

the latter name is written “Tabott.”

Nuncupative Wills, page 247, is cited

as Penal Code (P. C.), when it should be

Probate Code (Prob. C.); Northfield

Bank Robbers, page 244, should refer

to ch. 90, 1877, instead of ch. 89.

Similar errors might be instanced

which, although unimportant in them

selves have a tendency to make one

doubt the reliability of the work. They

all can be and should be corrected in

later editions.

All errors, however, are not to be

laid at the door of our author. While

examining this work our attention was

called to an example of the persistence

with which an error when once em

bodied in our written law will perpet

uate itself, that if, unlike truth, error
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will not rise when crushed to earth,

unlike truth, further, it will not be

crushed.

Chap. 7, Gen. Laws of 1855, being

chap. 42, General Statutes of 1878, re

lating to towns located upon lands of

the United States, and directing how

the title to such lands shall be con

veyed to the parties entitled thereto,

recites an act of Congress “passed May

23rd, A. D. 1854.” This date should

have been May 23rd, A. D. 1844, and

this error has been continually made in

every compilation and revision of our

statutes, appearing in chap. 42 of the

revision of 1866, chap. 9 of Bissell's

Statutes of 1873, chap. 42, Gen. Stats.

of 1878, and sec. 4091 of Kelly's

Statutes. This illustrates the great

care with which statutes, and in

dexes to statutes also, should be pre

pared. When an error has once crept

in it may perpetuate itself almost in

definitely, and as careful comparison

and proofreading will discover them

their existence is inexcusable. The er

rors which we have discovered in this

work, however, are not serious, and We

apprehend that it will be found to be

an indispensable aid to the busy lawyer.

The following comedy was performed

in New York city recently: Scene—

The Tombs Police Court. Police Jus

ice (to witness from country)—“What

is your name?” Witness from the

country—“I won’t tell you, b'gosh! I

know your game. You'll git my name,

and as soon as I go out o' here some

other blamed rascal 'll come up an’

ask me how 'Mandy an' the children is,

an' when I saw my son, the cashier in

£)o

Jou

@Want

0I 2

our bank down at the Corners. I know

your game—green goods. I won't tell

you my name, b'gosh!”—Albany Law

Journal.

An instance of that legal courtesy

which is a synonym of congressional

courtesy, occurred in a Galesburg court

room the other day. Attorney Jim

McKenzie and a lawyer from East

Galesburg became involved in a wordy

discussion, in which each questioned

the other's word. The East Galesburg

legal light maintained his position,

claiming that he could find his author

ity. He turned over the pages of the

statute book, when quick as a flash

Mac said:

“You’ll find what you want on page

—, section—.”

The innocent attorney looked up the

reference and found the law governing

the running loose of jackasses.

And the court smiled.—Central Law

Journal.

TTORNEYS who may be partici

A. pants in any case involving novel

points of law will greatly assist us

by furnishing a statement of facts, with

a memorandum of the decision, to any of

the following correspondents, who will

forward them to us, with the names of

the attorneys, for publication:

J. A. LARIMORE, St. Paul, Minn.

GEO. H. SELOVER, Wabasha, Minn.

A. E. DOE, Stillwater, Minn.

M. S. SAUNDERS, Rochester, Minn.

W. J. STEVENSON, Duluth, Minn.

F. B. ANDREws, Waseca, Minn.

A. COFFMAN, St. James, Minn.

The Northwestern Reporter, 57 vols., for $110

Set 1–58 Federal for $150?

F.T. GDITION ©
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LEWIS IRWIN vs. A. MCKECHNIE et al. 1

(Supreme Court of Minnesota. Decided July 10,

1894.)

1. Courts-GARNISHMENT IN STATE Court of

RECEIVER APPoINTED BY FEDERAL Court.

The indebtedness incurred by the receivers

of a railway company, appointed by the Fed

eral Court, while operating the road under the

authority of the court, may be garnisheed in

a State Court.

2. SAME-JUDGMENT, How ENFORCED.

But no executory process can be issued

against the receivers on the judgment ren

dered therein. It can enly be satisfied, as

other demands are satisfied, by an application

to the court in which the receivership pro

ceedings are pending for an order directing

its payment.

Appeal by guarnishees from an order

of the District Court of Ramsey county,

J. J. Egan, J., made Sept. 30, 1893,

denying the motion of the garnishees to

be discharged in a garnishment pro

ceeding wherein it was sought to gar

ishee funds in the hands of Thomas F.

Oakes, Henry C. Payne and Henry C.

Reuse, as receivers of the Northern Pa.

cific Railroad Company, due the defend.

ant, McKechnie, for services rendered

said receivers while operating the road.

Order affirmed.

The receivers appeared specially in

the district court and moved to be dis

charged with making a disclosure,

on the grounds:

First—That the court had no jurisdic

tion.

Second—That any indebtedness they

might owe defendant was due to him as

such receivers, and not otherwise.

Third—That they were not indebted

personally to said defendant in any

Sums whatever.

J. H. MITCHELL, JR., andTILDEN R.

SELMES for applicants. The statute of

garnishment does not apply to cases of

this character. Lord vs. Meacham, 32

Minn. 66.

The party owing the debt, to make it

subject to garnishment must owe it ab

solutely. From the very nature of

things it is impossible that a receiver,

*Reported by Robertson Howard Esq., of the
St. Paul bar.

as such, could owe any money absolute

ly. He owes the money so far as the

trust estate can pay it, and no farther;

and if there is not sufficient funds with

which to pay, then there is nothing due.

In other words, it is the trust estate

that owes the money, and not the re

ceivers.

The Minnesota statute provides di.

rectly for service upon executors and

administrators, under certain condi.

tions, and upon corporations in all cases

in which persons should be subject to

garnishment. It shows clearly, there.

fore, that the intention was that it

should be limited to persons and corpor

ations, and to executors and adminis

trators under certain circumstances,

but not to persons holding property

under the orders of the court.

The Supreme Court of Massachusetts,

under a statute almost exactly like the

Minnesota statute, holds that the stat

ute does not apply to money in the

hands of receivers. Columbia Book Co.

vs. De Golyer, 115 Mass. 67; Comm. vs.

Hide and Leather Ins. Co., 119 Mass.

157; Pub. Stat. Mass. 1882, ch. 183, sec.

tions 1, 22, 23, 24, 34.

See, also, in support of the proposition

that property in the hands of the court

is not subject to garnishment, Brooks

vs. Cook, 8 Mass. 246; Thayer vs. Dud

ley, 3 Mass. 296; Barnes vs. Treat, 7

Mass. 271; Colby vs. Coates, 6 Cush. 558.

In most of the states there is no pro

vision relative to garnishment or non

garnishment of property in custodia

legis; but it is almost universally held

that such money is not subject to

garnishment; the rule being that when

ever an official holds money merely as

the agent of the law he cannot be

charged on garnishment process in re

spect to such funds, but whenever his

liability becomes changed from official

to personal he is amenable to the proc

cess. Weaver vs. Davis, 47 Ill. 235; Op

penheimer vs. Marr (Neb.), 48 N. W.

Rep. 818; Wade Attachments, sec 424;

Curtis vs. Ford (Tex.), 14 S. W. Rep.

614; Pace vs. Smith, 57 Tex. 555; Daw
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son vs. Holcomb, 1 Ohio 275; Willard

vs. Decatur, 59 N. H. 137; Bowler vs.

Ry. Co. 67 Me. 395.

In Michigan it is held that the statute

specifically prohibits the garnishment

of funds in custodia legis. Voorhees vs.

Sessions, 34 Mich. 100; Cook vs. Rogers,

31 Mich. 391; Temper vs. Brooks, 40

Mich. 333.

Our courts have universally held that

property in custodia legis; was not sub

ject to garnishment, and that when a

debt was due from an officer of the

court as such officer, and not in his

individual capacity, he was not liable

to garnishment. McDougall vs. Henne.

pin Co., 4 Minn. 184. (Gil. 130); Marine

Nat. Bank vs. Whitman Paper Mill Co.

49 Minn. 133; In re Mann, 32 Minn. 60.

It makes no difference whether the

United States statutes provide that the

receivers shall be subject to suit, or to

garnishment even, or that the order ap

pointing the receivers, as in this case,

provides that they shall be subject to

suit without leave of the court appoint

ing them. The courts cannot extend

or enlarge the statute of garnishments

beyond its own terms.

In Phelin vs. Ganebine, 5 Colo. 14, it

was held that the statute of Colorado

made receivers, and other officers of the

court, subject to garnishment by its

terms, and that to invoke the rule that

property in custodia legis was not sub

ject to garnishment you must show

that the service of process would dis

turb the rights of the receivers and in

terfere with their possession, and that

where that did not formally appear, the

property in the hands of the receiver

was subject to garnishment.

But, in McDougall vs. Hennepin Co.,

4 Minn. 184 (Gil. 130), it was held that

public officials should not be embar

rassed in the performance of their du

ties by being called into court on gar

nishment process; and it is upon this

ground, as well as that the statute, in

its terms, does not include receivers,

that the Massachusetts decisions are

based.

AMBROSE TIGHE for Respondent.

The question is not, as stated by appel

lants, whether property in the hands of

receivers, as such, is subject to garnish

ment, but whether the receivers of a

railroad corporation who are operating

the property, and in doing so making

contracts and incurring liabilities—all

under permission and direction of the

court appointing them—are subject to

garnishment on account of moneys due

from them for liabilities they have in

curred while so operating the property.

Our garnishment statute is very

broad, and subjects to the process “any

person,” including in this term “any

corporation.” Gen. Stat. 1878, ch. 66,

sec. 164, 169.

The courts have grafted two excep

tions on the law.

(1) Public corporations, on the ground

of convenience, and to prevent the in

terruption of public business. McDou

gall vs. Hennepin Co., 4 Minn. 184 (Gil.

130).

(2) Certain officers of the courts in

respect to funds in their hands, the dis

tribution of which is subject to the

court's direction, such funds being con

sidered in custodia legis.

If appellants are exempt from the

process it must be because they come

within the limits of the second class.

A receiver is not subject to garnish

ment on account of any debt contracted

by the insolvent prior to the receiver's

appointment. The original creditor

could not sue the receiver on such a

claim, and there is no reason why a

creditor of the original creditor should

be allowed to do so under the form of

a garnishment action. The assets of

the insolvent on the appointment of a

receiver are sequestered, and all come

into the court's hands. The claims of

all creditors are there also, and the

application of the one to the payment

of the other is under the court's direc

tion to be made at such time and in

such shape as it may order. No origin

al creditor could accomplish anything

by instituting an action against the re
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ceiver on account of a claim due him

from the insolvent, nor could a creditor

of the original creditor by garnishment

proceedings. This is the meaning of

the cases cited by appellants.

But the moneys here sought to be

held are not moneys due from the re

ceiver on account of a debt of the in

solvent, but moneys due from the re

ceivers for a debt contracted by them.

selves in operating the property in their

hands.

In as far as there are decisions in an

action of this character, they favor the

view that such moneys can be held by

garnishment process. Adams vs. Bar

rett, 2 N. H. 374; Fitchett vs. Dolbee,

3 Harr. (Del.) 267; Harrington vs. La

Rocque, 13 Or. 344; Oppenheimer vs.

Marr (Neb.), 48 N. W. Rep. 818.

In Phelin vs. Ganebine 5 Colo. 14,

cited by appellant, the syllabus is “A

receiver is amenable to garnishee proc

ess in the absence of statutory provis

ion, and when the process does not tend

to disturb his right under the general

orders of the appointing court.”

The court says: “We have examined

several cases cited in support of the

doctrine that receivers are not amena

ble to garnishee process, but it will be

found that the decisions in these cases

rest either upon the statutory law of

the state exempting the receivers from

such process (Columbia Book Co. vs. De

Golyer, 115 Mass. 69), or upon the

ground that the effect of the

judgment would be to disturb the

possession of the property or of

some fund placed in the hands of the

receiver by the appointing court, and

where such property or fund was

claimed by different sets of creditors

and claimants awaiting final disposi

tion of the property and fund by the

court under whose order it was held by

the receiver (Taylor et al. vs. Gillin et

al., 23 Texas, 508; Field et al. vs. Jones

et al., 11 Ga. 417), or where the re

ceiver was appointed, not to continue

the business, but merely to sell the

property and apply the proceeds under

order of the court (Hooper vs. Wurton,

24 Ill. 334). In the case before us the

proofs taken by the referee show that

the sum due the judgment debtor with

which the receivers were charged as

garnishees was due him as monthly

payments or allowances under the oper

ating department of the business of the

railway, and hence the application of

that sum upon the judgment against

the creditors of the receiver to whom

it would have been paid but for the

garnishee process, in no way tends to

disturb the rights of the receiver under

the general orders of the appointing

court, by which he is authorized to

carry on the business of the railway

and defray the current expenses thereof.

The receivers of a railroad in opera

tion are not like the receivers of an

ordinary insolvent. They are not ap

pointed to wind up the insolvent estate

and divide it among creditors, but to

operate its road in lieu of its directors.

Beach, Receivers, sec. 717.

They are nothing more than the

road's operating custodians, charged

with the tasks of managing the prop

erty while its debts are being subjected

to adjustment and discharge, and they

are amenable to all the liabilities which

attach to a railroad company in the

operation of its business. Meara's

Admix. vs. Holbrook, 26 Ohio St. 137.

They may be sued, if appointed by a

United States court, in any court hav

ing jurisdiction, without leave first

obtained. Removal Act of March 3,

1887 (U. S. Stat. 1886-7, 552); Dilling

ham vs. Anthony, 37 Am. & Eng. R.

Cas. 1.

So if appointed by any court of Min

nesota, Gen. Laws Minn. 1893, ch. 54.

A garnishment proceeding is the in

stitution of a suit against the garnishee

as defendant. Wallace vs. Blanchard, 3

N. H. 395, 398; Ingraham vs. Oclock,

14 N. H. 243; Middleton Paper Co. vs.

Rock River Paper Co., 19 Fed. Rep. 252;

Whitman vs. Keith, 18 Ohio St. 134;

2 Wade Attach. 332; Drake Attach.

452; Malley vs. Altman, 14 Wis. 22;
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Haines vs. O'Connor, 5, Bradw. (Ill.)

213. As such it may be brought

against appellants without leave of

court under the Removal Act.

Finally, garnishment statutes being

remedial in their nature should be lib

erally construed. 8 Am. & Eng. Encyc.

Law, 1104.

The receivers owed the debt to de

fendant absolutely, and it was subject

to garnishment. Their “capacity to

pay” the debt would be limited by the

amount of the estate in their hands,

but the extent or nature of their “liabil

ity” would not be. Dillingham vs. An.

thony, 37 Am. & Eng. R. Cas. 1.

In answer to the point that a re

ceiver is neither a “person” nor a “cor.

poration,” it is sufficient to say that a

receiver of a railroad corporation while

operating the property, is held “a per

son” in as far as he is in control in his

individual capacity, and a “corporation”

in as far as in his management he

stands as a substitute for the insolvent

company and its directors.

MITCHELL, J.—The garnishees were

appointed by the U. S. Circuit Court

for this district, receivers of the N. P.

Ry Co., and while operating its road

under the authority of that court be

came indebted to the defendant for la

bor and services. The plaintiff having

a cause of action against the defendant

for money due on contract brought an

action for its recovery and sought there

in to garnishee in the hands of the re

ceivers the money due from them to the

defendant. No question is made, nor

could well be, but that, under the “Re

moval Act” of March 3, 1887, the re

ceivers are subject to suit in respect to

any transaction of theirs in operating

the road, the only point made being

that the money sought to be reached

was in custodia legis, and hence not

subject to garnishment.

No one will question the correctness

of the proposition that property in the

hands of receivers appointed by the

court is in custodia legis and not sub

ject to levy or garnishment. This doc

trine receives additional force in this

case from the rule of judicial comity

between state and federal courts, by

which each will refuse to interfere with

property in the custody of the other, a

rule which they are always solicitous

to observe. But in this case it will be

noticed that what is sought to be

reached by garnishment is the property

not of the railway company, but of the

defendant, viz.: a debt due him from

the receivers.

Moreover, while garnishment of a

debt is often called a. mode of attach

ment, yet it does not effect a specific

lien on any property of the garnishees,

such as is acquired by the actual seiz

ure of property. The effect of the judg

ment is merely to determine the exist

ence and the amount of the debt and to

substitute the plaintiff for the defend

ant as the person to whom it is payable.

The judgment against the receivers

would not be against them personally,

but against them officially. No execu

tory process could be issued on it, for

that would interfere with the control

of the property in the custody of the

federal court. The manner in which

the judgment so rendered shall be paid

must be under the exclusive control of

that court. It can only be satisfied as

other demands may be satisfied, viz.: by

an application to the court in which the

receivership proceedings are pending,

for an order directing its payment in

the due order of the settlement of the af

fairs of the insolvent company by that

court.

Under the “Removal Act” the defend

ant himself could have sued the receiv

ers and recovered judgment, and we are

unable to see why the plaintiff may

not, through garnishee proceedings, re

cover judgment against them for the

same claim, or why a judgment in his

favor interferes with property in the

custody of the federal court any more

than would a judgment in favor of the

defendant for the same claim. We un

derstand that the order of the court

appointing these receivers is even
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broader than the statute. The statute

authorizes suit to be brought in any

court of competent jurisdiction on

claims against the company which ac

crued before the receivership, as well

as those subsequently incurred by the

receivers. We only refer to this as show

ing that the federal court does not con

sider such suits as at all interfering

with its jurisdiction over the receiver

ship, or with the property in its cus

tody. In view of the fact that the re

ceivers of railway companies, as ancil

lary to winding up the insolvent estate

for the benefit of creditors, are au

thorized to operate the road in lieu

of the directors—sometimes for years;

any other rule would work great injury,

and would often leave the creditors of

the creditors of the receivers remedi

less.

There is nothing in the point that the

indebtedness of the receivers is only

contingent; the indebtedness is abso-

lute; the only contingency is as to their

ability to pay.

Buck, J., absent, sick, took no part.

Note.—In the case of U. S. Trust Co.

vs. Omaha & St. L. Ry. Co., decided May

14, 1894, and reported in the number

of the Federal Reporter dated July 10,

1894 (61 Fed. Rep. 531), the receiver of

the railroad corporation appointed by

the United States Circuit Court applied

to the court for an order to compel par

ties claiming to be creditors of the em

ployes of the road, who threatened to

sue such employes and garnishee the

receiver, to bring their actions by inter

vention in the pending proceedings in

the federal court, and to enjoin the

bringing of said actions in the state

courts without leave therefor being

first granted. The opinion of the court

and the order granted, both of which

were concurred in by Circuit Judges

Caldwell and Sanborn, are printed in

full below.

WOOLSON, District Judge. The fol

lowing facts appear from the applica

tion of the receiver: The railway un

der his management extends from Coun

cil Bluffs, Iowa, into Davies county,

Mo., thus lying partly in the State of

Missouri and partly in the State of

Iowa. Different persons, residing in

the State of Missouri, and who claim

to be creditors of employes engaged—

in the State of Missouri—in operating

and maintaining said line of railway,

are about to institute, in the courts of

the State of Iowa, actions for the collec

tion of debts by said persons alleged to

be due to them from said employes, and,

as part of said actions, to attach, by

garnishment proceedings against said

receiver, the wages due to said em

ployes for services by said employes

performed in and about said railway

and the maintenance and operation

thereof; that said creditors of said Mis

souri employes will bring said actions

in the State of Iowa, instead of in the

State of Missouri, expecting thereby

in said Iowa actions to secure judg

ments, effective against said receiver
as garnishee, to an extent greater than

such creditors could have secured, un

der the exemption statutes of Missouri,

had such actions been brought in said

State of Missouri, where said employes

reside; that said employes are thus put

to great hardship and loss in the mat:
ter, and the receiver to great trouble

and expense if he be compelled to at:

tend to the defense of said garnishment

proceedings and to his relation thereto

as garnishee defendant. Complaint is

also made by the receiver as to similar

actions about to be brought in the Iowa

courts, by Iowa creditors, wherein said

receiver is to be garnished. The re

ceiver avers that said garnishment pro

ceedings are “improperly brought, and

such suits in the state courts are with

out jurisdiction, until leave to bring

the same be first granted by this court;"

wherefore the receiver asks for an order

that all such actions as are above de

scribed be brought by intervention in

the proceedings pending in this court,

and for a writ of injunction enjoining

the bringing of said actions in the state

courts of Iowa, without leave therefor

being first granted.
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That the bringing of actions in the

state courts by creditors of the em

ployes engaged in connection with said

railway, to be accompanied with garn

ishment of the receiver, must neces

sarily be attended with trouble and

expense to said receiver, cannot be

doubted. These actions, it is well

known, are generally for comparatively

small amounts and are brought mostly

before justices of the peace, over wide

spread area, and in any county in

which, under statutes of the state,

service may be had. They thus become

to the receiver a matter of serious in

convenience, if not of possible hazard,

because of the judgments that may be

therein rendered.

But to our mind there is a considera

tion of a much more serious nature.

The railway company is in the hands of

this court. Its employes are in the ser

vice of this court. It is the duty of the

court, through its receiver and em

ployes, to maintain and operate said

road as efficiently as practicable. The

court recognizes that these employes

are generally dependent for their living

upon the wages contracted to be paid

them for their labor upon and in con

nection with said railway. These gar

nishment proceedings are instituted for

the purpose of collecting debts due to

outside creditors; and the intent is to

seize and appropriate these wages—the

livelihood—of these employes for the

payment of such debts. In other words,

the wages of the employes of this court,

necessary for their present living, are,

in these garnishment proceedings, to

be diverted from such use. The effect

must be to diminish the power of this

court to operate the road. To take

away the support of the employes is to

cripple the efficiency of such operation,

and this court is not powerless to pre

vent its employes from being starved

out of its employ.

For the present purposes, it is not

necessary to decide whether or not the

actions above described may be brought

without the leave of this court first

granted therefor. If they mray be

brought without such leave, yet, by the

provisions of the statute relating there.

to (25 Stat. 433, sec. 3), payment by the

receiver of the judgments therein ren

dered could only be made after this

court had passed thereon. This statute

expressly subjects such actions “to the

(United States) court in which such re

ceiver was appointed, so far as the same

shall be necessary to the ends of jus

tice.”

We hesitate to attempt a process of

injunction which may in any event or

to any degree affect actions pending or

about to be brought in the courts of the

state. The expressed will of congress

and the uniform policy of the federal

courts are opposed to the issuance of

such injunctions, save in a very few ex;

ceptional cases, not necessary to be

here described. In the present case we

do not find such writ required. The

effect desired can be otherwise at

tained. This court not only does 10t

sanction, but it expressly disapproves

of, the bringing of these garnisheeing

actions. The power and practice of

this court are ample for the considera

tion of such applications as may be

necessary to decide with reference to

the appropriation of the wages of the

employes of this court to the payment

of such debts; and such applications

must be made to this court, before

funds in the hands of the receiver will

be permitted to be thus appropriated.

From this court and its receiver is due,

and cheerfully extended, to the courts

of the State of Iowa, that considerate

courtesy which such courts justly mer:

it; but the receiver cannot bepermitted

to litigate therein matters relating to

the wages in his hands belonging to the

employes of this court. In this court is

found the proper and accepted forum

therefor.

The receiver is therefore directed,

upon service of notice of garnishment

upon him, as receiver, in said state

courts, to file therein a certified copy

of the order hereto appended, and there

after to take no further part as such re

ceiver in said action; and if, notwith
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standing the filing of such certified or

der, the claimant or plaintiff in such

action shall prosecute said proceeding,

such garnishing plaintiff or claimant

will not be granted leave nor allowed to

file herein the claim therein presented,

or any judgment he may have obtained

therein; nor will he be decreed or per

mitted to receive from said receiver or

out of the funds in his hands, any costs

therein incurred, or any wages or funds

that may be due or that may belong to

the alleged debtor in said garnishment

proceeding.

CALDWELL and SANBORN, Cir

cuit Judges, concur in the conclusion,

and approve the order.

The clerk of this court will enter of

record the following order, and furnish

duly certified copies thereof to said re

ceiver, upon his demand therefor:

Now, on this 21st day of April, A. D.

1894, there coming regularly on for

hearing the application of J. F. Bar

nard, receiver of such 1ailway company,

heretofore duly appointed by this court,

with reference to the action to be by

him taken in garnishment proceedings

against him, as hereinafter stated, and

it being shown to this court that credit

ors of employes of this court, employed

in the maintenance and operation of

said railway company, are about to in

stitute, in the courts of the State of

Iowa, actions for the collection of debts

alleged to be due from said employes

to said creditors, and wherein it is in

tended that said receiver shall be gar

nished for wages alleged to be due, or

that may hereafter fall due, to such

employes for labor with reference to

said railway, which said actions and

said garnishment proceedings therein

would cause said receiver great incon

venience, trouble and expense, which

might be greatly lessened were said

creditors to apply in such matters di

rectly to this court, which is open and

ready to attend thereto when applica

tion is made therefor; and it further

appearing to this court that the effi.

cfency of said receiver in the mainte

nance and operation of said railway

would be greatly impeded by the prose

cution of said garnishment proceedings,

and the appropriation therein of the

wages of said employes,—it is therefore

and hereby accordingly ordered that

whenever said receiver is served with

notice of garnishment, or any other no

tice, writ or process, issuing out of or

pertaining to any of the courts of the

State of Iowa, and whereby is sought

to be attached, garnished, or appro

priated any wages due, or that may be.

come due, to any employe of this court,

through said receiver, that, on or be

fore the return day,–when by said no

tice, writor other process said receiver

is directed to appear or answer or

make a showing with reference thereto,

and whether under oath or otherwise,—

said receiver do file with the officer

serving said notice, writ or process, and

with said court or the clerk thereof, as

the case may be, a certified copy of this

order, and do, as said receiver, respect

fully decline to proceed further therein;

and it is further ordered that, if any

plaintiff or claimant in or under said

garnishment action, notice, writ or pro

cess shall thereafter further proceed

therewith in said state court, such

plaintiff or claimant shall not be grant.

ed leave nor allowed to file in this court

any application or claim for payment of

or with reference to said claim so set

up in said state court or judgment

thereon (if any rendered thereon), nor

shall he be decreed or permitted to re

ceive therefor from said receiver or

through this court, in any manner, any

wages or funds that at any time may be

in the hands of said receiver, which

may be due or belong to any alleged

debtor in such garnishment proceed

ings, nor the payment of any costs in

such proceedings incurred.
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THE DISTRICT COURTS.

will FUL NEGLIGENCE - Findins of along and brought about the collision
Proper Although Merely Simple Neg

ligence is Alleged.

Action against Electric Street Rail

way company for damages caused by

defendant's alleged negligence in so

running its cars as to cause one of them

to be propelled against a carriage in

which plaintiff was riding, thereby in

juring plaintiff. The jury returned a

general verdict for plaintiff and two

special verdicts as follows:

First question: Did the motoneer

purposely, wantonly or recklessly run

the car into or against the buggy in

which plaintiff was riding? Yes.

Second question: Was the plaintiff

guilty of any negligence which oc

casioned or contributed to the injury?

No.

Defendant moved for judgment, not

withstanding the verdict, and upon the

same being denied, for a new trial.

“By their verdict the jury find the

defendant in fault with respect to the

accident. By a special verdict they

find plaintiff was not guilty of con

tributory negligence, in support of

which there is sufficient testimony. It

follows that plaintiff was entitled to

recover unless defendant is right in its

contention as to the court's instruc

tions respecting willful negligence, and

as to the effect of the further special

verdict returned by the jury that the

motorman purposely, wantonly or reck

lessly ran the car into or against the

buggy in which plaintiff was riding.’

The finding was not within the issues,

unless a charge of negligence simply—

without more—in the complaint was

sufficient to make it so. Upon the trial,

the court held against defendant's ob

jection that it was within the issues,

and in charging the jury they were in

structed that plaintiff was entitled to

recover provided the motorman was

guilty of “willful negligence,” if “ap.

prehending the plaintiff's danger” he

“recklessly and wantonly drove the car

without regard to the situation,” and

similar language is elsewhere used in

the instructions. So that whatever

may be claimed as to the special verdict

by reason of its being in the disjunctive

form, it is very clear that the jury,

under the instructions given, may have

found that defendant's servant was

guilty of willfully running into plain

tiff's buggy. Defendant insists that

since willful negligence was not spe

cifically alleged, no recovery can be had

therefor, and that the verdict negatives

any other kind of negligence; that a

finding of willful negligence on the part

of the defendant will not sustain a

verdict, when the complaint charges

simple negligence only; that siniple

negligence and willful negligence are

different, distinct and separate causes

of action. This view would seem to

have some support in authorities cited

from other states, and the question has

not apparently been passed upon in the

supreme court of this state in apy case

where the point was decidedly made.

In Evarts vs. St. P., M. & M. Ry. Co., 57

N. W. Rep. 459, the language used is

suggestive of a rule contrary to defend

ant's contention, and would seem to

support the charge of the court in the

case at bar. See also Hoxsie vs. Em

pire Lumber Co., 41 Minn. 548, in an ac

tion for conversion, in which the court

says that the question whether the act

was willful or not was one of proof and

not of pleading, and simply went to

the measure of damages. A negligent

act is a wrongful act, and it is the

wrongful act which gives rise to the

cause of action. Whether purposely,

or carelessly and recklessly done, does

not affect the right to recover for re

sulting injuries, and it is material only

in respect to the question of damages.

It is a very common, if not universal,

practice of this court, in actions to re

cover damages for personal injuries,
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grounded on negligence, to charge,

when the evidence seems to justify it,

that if the wrongful act was wanton,

willful and in reckless disregard of

plaintiff's rights, so that malice might

be inferred, punitive damages might

be imposed, but under defendant's con

tention, if so found and not pleaded, or

if pleaded and not so found, there could

be no recovery at all, for the reason

that they constitute separate, distinct

and different causes of action. Under

our liberal rules of pleading I cannot

concur in this view. It seems to me

that the willful doing of a wrongful act

is “the failure to exercise reasonable

care,” which is the ordinary definition

of negligence, and that whether the

failure to exercise reasonable care was

by reason of an intention to do just

what was done, or otherwise, does not

affect the right to recover, though it

might have some bearing upon the

measure of damages.” Motions denied.

OTIS, J.

Bone vs. The St. PaulCity Ry. Co., Second district.

No. 54412. Butts & Jacques for plaintiff; Munn,

Boyeson & Thygeson, for defendant.

AssignEE Fort BENEFIT of CREDITORS

-Examination of Third Parties-Upon

Proper Cause Shown the Court Will

Order Either. Third Parties or the As

signor to Appear Before It or a Referee

and Answer Proper Questions Touch

ing Any Improper Disposition of the

Assigned Estate by the Assignor Pre

vious to the Assignment.

Motions were made on behalf of Fred

erick Stoppel et al. to restrain an as

signee from examining them or com

pelling them to give evidence and sub

mit to an examination before a referee

appointed by the court touching an

alleged improper disposition of a por

tion of the assigned estate by the as

signor. Motion denied as to the third

parties on the ground that the moving

papers were insufficient.

1. While a decision of his motion

might be placed upon the technical

grounds that all of the alleged facts

set forth in the moving papers are ad

mitted by the assignee to be true, there

being no counter affidavits, yet it is

important that the practice as to the

examination of insolvents and others

under the provisions of our insolvent

law of 1881 should be settled. This in

volves a consideration of the question:

1. Does the right to so examine exist?

2. If so, how shall the right be exer

cised?

Of these in their order:

2. If the right to examine the in

solvent and third persons, either or

both, generally as to the business

affairs and dealings of the insolvent

when no action or special proceeding

is pending, exists, it must be given

directly or by necessary implication by

statute. There is no specific and par

ticular provision of the law authorizing

it. In this respect the insolvent act

of 1881 differs, radically, from the Fed

eral Bankrupt law of 1867, which ex

pressly provided for the examination of

the bankrupt, his wife and third per

sons on the order of the court, based

upon a proper application showing

good cause for ordering the examina

tion.

The omission of a similar specific

provision in the act of 1881 would be

an important factor in construing the

law if it was the only omission in the

act, but the fragmentary provisions of

the act upon important matters indi

cates that this omission was not in

tentional, and is therefore not signifi

cant. This act of 1881 created, in

effect, a new tribunal whose proceed

ings are not at law, or according to

the common law, but are analogous to

proceedings in a court of equity. It is,

in its essential features, a bankrupt

act, and should be liberally construed

with reference to its manifest purpose

and spirit.

Wendell vs. Lebon, 30 Minn. 234.

The right of the court, in a proper

case, to order the examination of the

insolvent and third parties is essential

to a full and practical administration

of any bankrupt law. Without this
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right, insolvency proceedings would, in

very many cases, prove ineffectual, for

it is of the first importance that the

assignee or receiver should be fully

advised of all the business dealings

and transactions of the insolvent, of

the condition and disposition of his

property, of preferences and fraudu

lent transfers made by him, if any, and

of his debts and credits. If the in

solvent is hostile to the assignee, and

he usually is where the assignee seeks

to set aside preferences and transfers,

this necessary information can only be

obtained by an examination of the in

solvent. In case the examination of

the insolvent is alone insufficient to ad

vise the assignee in the premises, the

examination of third parties might be

necessary and proper; for example, to

enable him to pass intelligently upon

the claim of an alleged creditor, or to

determine the advisability of insti

tuting actions to set aside preferences.

In all such cases an order of the court

directing a compulsory examination of

the insolvent and directing third par.

ties to appear and be examined, upon

being properly subpoenaed, would be

manifestly necessary and proper to

carry into full effect the provisions of

the law. Therefore the court is given

by necessary implication the power to

so order, for the statute provides that

the court may make “all orders neces.

sary or proper to carry into full effect

the provisions of the law.”

Laws 1889, ch. 30, sec. 2.

By the original act the court was

limited to ordering the insolvent to do

whatever was necessary and proper to

carry the law into effect.

Laws 1881, ch. 148, sec. 2.

The change made by the amendment

of 1889 is significant.

2. While this right exists the court

can only exercise it when it is neces

sary and proper; this necessarily im

plies that an application or petition,

making a prima facie case of necessity

and propriety for the examination,

must in all cases be presented to and

acted upon by the court. The order

should in no case be granted except

upon good cause shown.

Bump, Bankruptcy, 9th Ed., p. 192.

In case of third parties a much

stronger case should be made out than

in the case of the insolvent, for they

are not parties to the proceedings, no

action is pending and the examination

is inquisitorial in its nature. If the

assignee has commenced an action

against third parties to set aside a

preference or fraudulent transfer, an

order for the examination of the de

fendants should be denied in all cases

where the manifest object and purpose

of the examination is to cross-examine

them as to their defense and elicit

evidence to be used against them on

the trial of their case. To permit the

assignee to institute such an inquisi

tion, with his attorney present to pro

pound only such questions as would

make against the defendants, while

they are deprived of the benefit of

counsel (a witness is not entitled to

counsel) and compel them to answer

the questions only in the form put,

would be manifestly unfair, and the

court would not lend itself to such in

iquity.

If the assignee, in good faith, deems

an examination of third parties neces

sary and proper to enable him to col

lect and marshal the assets of the es

tate and makes a showing to the court

which justifies it, the court would grant

an order for such examination whether

the witnesses were defendants in a

pending action or not; but in the latter

case care would have to be taken to

protect the rights of both the assignee

and the defendants.

3. The application and order in this

case for the examination of the insol

vents were strictly in accordance with

the practice here indicated. No order

for the examination of third parties

has ever been asked for. The applica

tion for the examination of the insol

vents contains not the slightest hint of

such a purpose.
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The order in controversy was made

upon this applicaton, and should be

construed as granting only its prayer

by an examination of the insolvents

alone.

The modification of the order made

is for this purpose. START, J.

In the matter of the assignment of Holden R.

Smith et al., I solvents, Third district, Olmstead

county. Messrs. Thomas Spillane and Geo.

Granger, attorneys for Frederick Stoppel et al.'

Chas. C. Willson, attorney for assignee.

PLEADING MUST BE SIGNED BY AT"Tort

NEY-General statutes 1878, Chapter

66, Section 103-Judgment for Want of

a Reply.

On March 6, 1894, defendant was

served with a summons and complaint

in an action in the District Court of

Hennepin county. The summons and

complaint were not subscribed by an

attorney, but by plaintiff, who was not

an attorney at law, as plaintiff.

On March 26, 1894, defendant duly

served on plaintiff an answer setting up

new matter requiring a reply. The

same day defendant's attorney was

served with a reply and a notice of

trial, both of which were signed by

plaintiff alone.

Within 48 hours defendant's attorney

returned the reply and notice of trial

to defendant personally, notifying him

in writing that they were returned be.

cause “not signed or subscribed as re

quired by statute.”

On April 3d, when the calendar was

called, defendant moved to strike the

case from the calendar, on the ground

that no reply or notice of trial had been

served. On April 5th the motion was

argued by counsel for both parties, and

denied, as the court would not examine

the pleadings to determine whether the

Case Was at issue or not.

The time for serving a reply expired

April 16, and on June 9, 1894, defend

ant moved for judgment for want of a

reply.

HERCHMER JOHNSTON for de

fendant. Gen. St. 1878, ch. 66, § 103, is

mandatory and requires every pleading

in a court of record to “be subscribed

by the attorney of the party.” Our law

is taken from the law of New York and

not from Michigan or Wisconsin; (See

Wait's Annot. N. Y. Code, p. 280, sec.

156; Rev. Stat. Minn. 1851, ch. 70, sec.

73; Comp. Stat. Minn. 1858, ch. 60, sec.

77) and until adoption of Rev. Stat. of

1866 allowed pleadings to be signed “by

the party or his attorney.” In 1866

the present law was adopted. (See page

555 of Commissioner's Report and page

461 of Gen. Stat. of 1866.) In New

York, Michigan and Wisconsin the

statutes authorize a party to prosecute

or defend an action in his own name;

(see Rev. St. N. Y. Ed. 1875, p. 439, sec.

25; Rev. St. Wis. 1849, ch. 87, sec. 27;

Howell's St. Mich. 1882, sec. 7252), and

in Michigan and Wisconsin the right is

conferred by the constitution expressly.

(See Const. Mich., art. VI., sec. 24, How.

St., p. 54; Const. Wis., art. VII., sec.

20, Rev. St. 1878, p 28.) No such priv

ilege has ever been conferred by con

stitutional or legislative enactment in

Minnesota. Under the present code in

New York, which is the same as our

section 103, the failure of an attorney

of the party to sign a pleading is fatal.

(See Johnson vs. Winter, 7 Albany Law

Jr. 135; Schiller vs. Malthie, 11 N. Y.

Civ. Proc. Rep. 304; Duvall vs. Busch,

13 N. Y. Civ. Proc. Rep. 366, 14 N. Y.

Civ. Proc. Rep. 8.) A motion for judg

ment for want of reply is proper. (See

Duvall vs. Busch, 14 N. Y. Civ. Proc.

Rep. 8.)

G. S. GRIMES, for plaintiff, cited

Gen. Laws 1891, ch. 36, sec. 7, 8; Dis

trict Court Rule IV. Constitution, art.

I., sec. 8.

On June 23, 1894, Ordered, that the

motion for judgment be granted, with

costs, unless plaintiff within ten days

serve a reply to the answer.

POND, J.

Hainert vs. Howard, Fourth district. No. 60493.

Hennepin county.
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BOND-Improper Execution by Principal

-How to Be Taken Advantage of by

Sureties.

Action by the city to recover on a

bond given to it by a bank which had

been duly designated as a depository of

the city's moneys, and the bank having

become insolvent while having in its

possession a large amount of the city's

funds. The defendant bank and four

of the sureties on the bond jointly de

murred to the complaint, and one

surety severally demurred, all on the

ground that the complaint did not state

facts sufficient to constitute a cause of

action. The complaint alleged that the

bond was properly executed, but the

copy thereof attached to the complaint

was not properly executed by the bank.

“The principal objection to the com

plaint is that Exhibit “A,” attached

thereto, is not properly executed by the

bank which is described therein as

principal, the specifications to said ob

jection being that the corporate seal of

the bank is not attached to said instru

ment, and that it is signed by the cash

ier alone, and not by him and the pres

ident, as required by law.

“The demurrer is joint and must be

good as to all the demurrants in or

der to be sustained.

“The case of Martin vs. Hornsby et

al., 56 N. W. Rep. 751, is invoked to sus

tain the contention of the sureties, Mar:

shall, Zimmerman and Carlson, that

they cannot be held liable on such an

instrument. The complaint here al

leges that said instrument was duly

made, executed and delivered by the

defendants, that is, both by the bank

and by said sureties. This is sufficient

on demurrer to admit of proof upon the

trial that the cashier was duly author

ized by the bank to execute the instru

ment, or that the bank is estopped to

assert the contrary, and that the in

strument was executed and delivered

by the sureties so as to estop them

also from questioning their liability

upon it.

“Very different questions were pre

sented in Martin vs. Hornsby, supra,

which was tried upon the merits, than

are presented here upon demurrer.

None of the cases examined by me in

the trial below of Martin vs. Hornsby,

or cited on appeal in the Supreme

Court, go to the extent claimed here.”

Demurrer overruled. Separate demur

rer of defendant Banholzer also Over

ruled.

KERR, J.

City of St. Paul vs. The Seven Corners Bank et

al. Second district, No. 53916. Leon T. Chamber

lain. for plaintiff, E. J. Darragh and Bowe & Wood

ruff, for defendants.

SUPPLEMENTARY PROCEEDINGS-Checks

on a Bank Signed and Delivered Con

stitute a Transfer of the Fund Drawn

Against, Although Not Presented to or

Paid by the Bank.

It appeared that on May 21, 1894,

defendant had in a bank certain

moneys, and that on said day he signed

and delivered checks drawn on the

said bank, and that also on said day

an order in supplementary proceedings

containing the usual clause forbidding

defendant to transfer his property was

served, but whether before or after the

delivery of the checks was not made to

appear.

“With respect to the moneys realized

on account of the benefit given to de

fendant, the evidence in said proceed.

ings supplemental discloses that cer.

tain money was received by defendant,

op for his use, prior to May 21, 1894,

the day when the order in supplement

ary proceedings was served on defend.

ant; but that all the money so received

was on May 21st applied to the pay

ment of an indebtedness of defendant

to one Jacob Litt by checks on the

bank against said fund. Whether these

checks were given before or after the

service on defendant of the order in

proceedings supplemental does not ap

pear, and I think it was incumbent on

plaintiffs to make it appear that the

money was then in defendant's hands

undisposed of in order to entitle them
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to the order of this court that such

money be paid over by defendant to the

sheriff, with contempt of court as the

alternative.

“That the checks so given by defend

ant were not paid by the bank until

the 22d or 23d of May is of no moment.

If the checks on that specific fund were

signed and delivered before said order

was served on defendant, that was tan

tamount to a transfer of the fund, to

that extent, to the payees of the

checks.” KERR, J.

#. Cooper & Co. vs. F. L. Bixby. Second dis

trict. o. 51176. Morphy Ewing, Gilbert & Ewing.

for plaintiff

Ple:ADING-No Right to Answer After

Frivolous Demurrer Stricken Out.

Defendant demurred to plaintiff's

amended complaint. On motion under

General Statutes 1878, chapter 66, sec

tion 99, the demurrer was stricken out

as frivolous, and judgment for failure

to answer entered. Defendant moved

that the judgment be vacated, and that

she have leave to answer. Motion de

nied.

“The defendant demurred to plain

tiff's amended complaint, and her de

murrer was stricken out as frivolous.

She asks leave to answer. Leave to

answer is denied for the reason that

the court has no power to grant the

same. Wood's VanSanvoord Plead,

3d Ed., 77d. We have no statute au

thorizing it, and without one I am of

opinion that the court has no discre

tion in the premises. Such was the

rule in Wisconsin (Bank vs. Sawyer,

7 Wis. 383) until changed by statute,

Lordell vs. Insurance Company, 8 N. W.

Rep. 280 (bottom page).”

CALVIN L. BROWN, J.

Perry vs. Reynolds, Sixteenth district, Grant

county. C. M. Stevens, for plaintiff; A. C. B.ow-1,

for defendant.

COSTS BY STATUTE-Not Allowed Where

Judgment Is Rendered for Defect of

Parties Defendant, and Case Continued

to Allow Plaintiff to Join Necessary

Parties.

Action upon an express contract for

services performed and goods sold and

delivered. One of the defenses alleged

was a defect of parties defendant,

which defense was sustained. Appli

cation was made for leave to amend

the summons and complaint joining all

the necessary partes defendant. The

action was continued over the term

that plantiff might be able so to

amend, and serve the papers as

amended. Defendant taxed as costs

and disbursements among other items

“Statute Costs, $10.” From this taxa

tion appeal was taken.

Ordered, that the clerk's taxation is

modified by striking out the item

“Statute Costs, $10,” and in other re

spects affirmed. OTIS, J.

W. M...Pike et al. vs. J. S. Robertson. Second

District. No. 54528. Frederick A. Pike, for plain

tiff; Sanborns for defendant.

REPLEVIN-Failure of Plaintiff to Appear

-Judgment for Defendant Therefor

Erroneous.

Property was seized under a writ of

replevin issued by a justice of the

peace. On the return day plaintiff

failed to appear. No pleadings were

filed, witnesses sworn or evidence in

troduced, but on the ground of the non

appearance of defendant judgment was

entered that the defendant was en

titled to a return of the property or

its value. On appeal on questions of

law, Ordered, that the court below mod

ify its judgment so as to dismiss the

action without prejudice, ordering a

return of the property to defendant,

but with costs against plaintiff.

START, J

Karan vs. Mott, Olmstead county.
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BOYCOTTS AS CONSPIRACIES.

INCE the decisions of Judges Ricks

and Taft, in the Circuit Court for

Ohio, in the Ann Arbor cases last sum

mer, the question of what acts of labor

organizations are lawful and what are

not, has not been much considered by

the courts until brought to their atten

tion by the late strike and boycott.

Several interesting decisions have

lately been rendered, and the law has

been laid down by eminent authorities

in such a way as, we should apprehend,

would make clear to labor organizations

that the courts and people of the coun

try will not permit such a condition of

things as has recently been witnessed

to exist.

One of the clearest statements of the

law of boycotts and conspiracies ever

delivered is found in the charge of

Judge Grosscup to the Federal Grand

Jury, recently called in Chicago to deal

with these questions, and we quote lib

erally from it.

Judge Grosscup said in part:

“You have come in an atmosphere

and amid occurrences that may well

cause reasonable men to question

whether the government and laws of

the United States are yet supreme.

Thanks to resolute manhood and to

that enlightened intelligence which per

ceives the necessity of vindication of

law before any other adjustments are

possible, the government of the United

States is supreme.

“You doubtless feel, as I do, that the

opportunities of life, in the present con

ditions, are not perhaps entirely equal,

and that changes are needed to forestall

Some of the tendencies of current in

dustrial life; but neither the torch of

the incendiary nor the weapon of the

insurrectionist, nor the inflamed tongue

of him who incites to fire and the sword

is the instrument to bring about re

forms. To the mind of the American

people, to the calm, dispassionate, sym

pathetic judgment of a race that is not

afraid to face deep changes and re

sponsibilites there has as yet been no

adequate appeal. Men who appear as

the advocates of great changes must

first submit them to discussion, discus

sion that reaches not simply the parties

interested, but the wider circle of so

ciety, and must be patient as well as

persevering, until the public intelli

gence has been reached and the public

judgment made up. An appeal to force

before that hour is a crime not only

against the government of existing

laws, but against the cause itself; for

what man of any intelligence supposes

that any settlement will abide which is

induced under the light of the torch or

the shadow of an over-powering threat?

“The law as it is must first be Vin

dicated before we turn aside to inquire

how the law or practice as it ought to

be can be effectually brought about.

Government of law is in peril and that

issue is paramount.

“The government of the United States

has enacted laws designed, first, to pro

tect itself and its authority as a gov
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ernment; and second, to protect its au

thority over those agencies to which,

under the constitution and laws, it ex

tends governmental regulations. For

the former purpose, namely, to protect

itself and its authority as a govern

ment, it has enacted that every person

who entices, sets on foot, assists or en

gages in any rebellion or insurrection

against the authorities of the United

States or the laws thereof, or who gives

aid or comfort thereto, and any two or

more persons in any state or territory

who conspire to overthrow, put down,

or destroy by force the government of

the United States, or to levy war

against it or to oppose by force the

authority thereof, or by force to pre

vent, hinder or delay the execution of

any law of the United States, or by

force to seize, take or possess any prop

erty of the United States, contrary to

the authority thereof, shall be visited

with certain severe penalties named

therein.

“Insurrection is a rising against civil

or political authority, the open and ac

tive opposition of a number of persons

to the execution of law in a city or

state. The laws of the United States

forbid, under penalty, any person from

obstructing or retarding the passage

of the mail, and make it the duty of

the officers to arrest such offenders and

bring them before the court. If, there

fore, it shall appear to you that any

person or persons have willfully ob

structed or retarded the mails, and

that their attempted arrest for such of.

fense has been opposed by such a num

ber of persons as would constitute a

general uprising in that particular lo

cality, and as threatens for the time

being the civil and political authority,

then the fact of an insurrection within

the meaning of the law has been estab

lished; and he who by speech, writing,

promise, or other inducement, assists

in setting it on foot, or carrying it

along, or gives it aid or comfort, is

guilty also of a violation of law.

“It is not necessary that there should

be blood shed. It is not necessary that

its dimensions should be so portentous

as to insure probable success to con

stitute an insurrection. It is necessary

that the rising should be in opposition

to the execution of the laws of the

United States, and should be so formid

able as for the time being to defy the

authority of the United States. When

men gather to resist the civil or polit

ical power of the United States, or to

oppose the execution of its laws, and

are in such force that the civil author

ities are indequate to put them down,

and a considerable military force is

needed to accomplish that result, they

become insurgents, and every person

who knowingly incites, aids, or abets

them, no matter what his motive may

be, is likewise an insurgent. This pen

alty is severe, and, as I have said, is

designed to protect the government and

its authority against direct attack.

“The mails are in the special keep

ing of the government and laws of the

United States. To insure their unhin

dered transmission it is made an of

fense to knowingly and willfully ob

struct or retard the passage of the

mails, or any carriage, horse, driver, or

carrier carrying the same. It is also

provided that if any two or more per

sons conspire together to commit any

offense against the United States, and

one or more of such persons do any act

to effect the object of the conspiracy,

all the persons thereto shall be subject

to a severe penalty.

“Any person knowingly and willfully

doing any act which contributes or is

calculated to contribute to obstruct or

hinder the mails, or who knowingly and

willfully takes a part in such acts, no

matter how trivial, if intentional, is

guilty of violation of the first of these

provisions, and any person who con

spires with one or more other persons,

one of whom subsequently commits the

offense, is likewise guilty of an offense

against the United States.
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“The constitution places the regula

tion of commerce between the several

states and between the states and for

eign nations, within the keeping of the

United States government. Anything

which is designed to be transported, for

commercial purposes, from one state

into another, and is actually in transit,

and any passenger who is actually en

gaged in such interstate commercial

transaction, and any car or carriage

actually transporting or engaged to

transport such passenger or thing, are

the agencies and subject matter of in

terstate commerce; and any conspiracy

in restraint of such trade or commerce,

is an offense against the United States.

“To restrain is to prohibit, limit, con

fine or abridge a thing. The restraint

may be permanent or temporary. It

may be intended to prohibit, limit or

abridge for all time or for a day only.

The law draws no distinction in this

respect. Commerce of this character

is intended to be free except subject to

regulation by law at all times and for

all periods. Any physical interference,

therefore, which has the effect of re

straining any passenger car or thing

constituting an element of interstate

commerce, forms the foundation for this

Offense.

“But to complete this offense, as also

that of conspiracy to obstruct the mails,

there must exist, in addition to the re

solve or purpose, the element of crim

inal conspiracy.

“What is criminal conspiracy? If it

shall appear to you that any two or

more persons corruptly or wrongfully

agree with each other that the trains

carrying the mails and interstate com

merce should be forcibly arrested, ob

structed and restrained, such would

clearly constitute a conspiracy. If it

shall appear to you that two or more

persons wrongfully agreed with each

other that the employes of the several

railroads carrying the mails and inter

state commerce should quit, and that

successors to them should by threats,

intimidation or violence be prevented

from taking their places, such would

constitute a criminal conspiracy.

“I recognize, however, the right of la

bor to organize. Each man in America

is a freeman, and so long as he does not

interfere with the rights of others has

the right to do with that which is his

as he pleases. In the highest sense a

man's arm is his own, and aside from

contract relations no one but himself

can direct when it shall be raised to

work or be dropped to rest. The in

dividual option to work or to quit is

the imperishable right of a freeman,

but the raising or dropping of the arm

is the result of a will that resides in the

brain, and much as we may desire that

such will should remain entirely inde

pendent there is no mandate of law

which prevents their association with

others or their responsibility to a high

er Will.

“His right to choose a leader, one

who serves, thinks and wills for him, a

brain skilled to observe his necessity,

is no greater pretension than that

which is recognized in every other de

partment of industry. So far and with

in reasonable limits, associations of

this character are not only not unlaw

ful, but are in my judgment beneficial

when they do not restrain individual

liberty, and are under enlightened and

conscientious leadership. But they are

subject to the same laws as other as

sociations.

“The railroads carrying the mails and

interstate commerce have a right to the

service of each of their employes and

until each lawfully chooses to quit, and

any concerted action upon the part of

others to demand or insist under ef

fective penalty or threat upon their

quitting, to the injury of the mail serv

ice or the prompt transportation of in

terstate commerce, is a conspiracy un

less such demand of insistence is in

pursuance of a lawful authority con

ferred upon them by the men them

selves, and is made in good faith in exe

cution of such authority. The demand
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and insistence under effective penalty

or threat, injury to the transportation

of the mails or interstate commerce be

‘ing proven, the burden falls upon those

making the demand or insistence to

show lawful authority and good faith

in its execution.

“I wish again, in conclusion, to im

press upon you the fact that the pres

ent emergency is to vindicate law. If

no one has violated the law under the

rules I have laid down, it needs no vin

dication; but if there has been such

violation there should be quick, prompt

and adequate indictment.”

Judge Grosscup's charge was deliv

ered July 10, 1894, and a few days later,

Judge W. A. Woods, of the same court,

passed upon a phase of the same ques

tion in the proceedings aginst Debbs

et al., for contempt in disobeying the

general injunction previously issued.

In the course of his remarks, in deny

ing a motion to discharge, Judge

Woods says:

“The substantial matter in this case

is in respect to the motive of your ac

fion, I mean the averment that your

purpose was to prevent the use of Pull

man cars already in possession of rail

road companies. Now, the Pullman

cars, whether owned by the railroad

companies or held by contract of lease,

or by whatever arrangement, after they

had passed into the use of the railroad

companies became instruments of inter

state commerce and, therefore, within

the direct protection of this statute of

July 2, 1890, and the information suf

ficiently shows that the motive of your

movement and effort, not to use the

word “strike,” was to prevent the rail.

road companies using these cars.

“Now, if you had had difficulty with

the Studebaker Wagon Works Com

pany it would have been just as com

petent to start a movement by which

every farmer throughout this land

would be required to abandon the wag

ons that he had bought of Studebaker

and perhaps had had in his possession

for years. In other words, your effort

is misdirected, it is unlawfully directed.

Whatever may have been your rights

with regard to sympathy with the Pull

man employes, you had no right to ex

tend your operations to an interference

with Pullman cars that had already

passed into the use of the agencies and

instrumentalities of interstate com

merce.

“Therefore, your effort to do that was

necessarily unlawful,and anything done

to accomplish that purpose in the way

of combination or conspiracy, whether

it was to advise the men to quit em

ployment or to intimidate them to quit

or to throw any other obstruction in

the way of the use of those cars, was

an illegal effort.

“Now, there is no question involved

here of the right of railroad laborers,

or any other class of laborers, or all la

borers, to combine, to organize and to

choose a head, and to have the benefit

of that head,—entitled to take the ad

vice and counsel of the men thus chosen,

—but it must always be advice to do a

legal thing. If it is advice to do an il

legal thing it will come within the pow

ers of a court of equity, exercising its

function of issuing or refusing an in

junction, according to the nature of

the thing itself. It may or may not be

cause for injunction. That would de

pend upon the equitable principles ap

plicable to that subject. This statute

of 1890 relieves the court of the neces

sity of looking to the general equitable

doctrine, because it expressly confers

upon the court the express power to

restrain—it confers upon the United

States the power to apply in equity and

the power upon the court to exercise its

authority in the way of issuing injunc

tions or restraining orders to prevent

that kind of thing. Now, that is the

foundation on which this matter starts

and rests.”

Another view of the question is that

taken by District Judge Baker, in the

United States District Court for In

diana (Iake Erie & W. Ry. Co. v. Bailey

et al., 61 Fed. 494), in passing sentence

upon strikers who had been found
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guilty of contempt in disobeying a sim

ilar injunction. He says:

“It is laudable for men, whether they

are day laborers or are engaged in

other vocations of life, by organization

to take any lawful course for the pur

pose of bettering their condition; but

it must be done according to those

principles that lie at the very founda

tion of the social compact. Man was

created for organized society; and in

order that society shall exist, whatever

may be the form of government, it is

absolutely indispensable that the great

fundamental and God-given right of

every human being, unrestrained and

unintimidated, to labor and enjoy the

fruits of his toil, should be protected.

There is little excuse for labor to or

ganize, and, by unlawful meanis, at

tempt to overthrow the law. Society

is organized under our form of govern

ment on the recognition of man's rights

as man. If society were overthrown,

and men turned back into conditions

of anarchy, as they were, in large meas

ure, during the dark ages, when power

and force made right, the condition of

the laboring man would not be bet

tered. If such were the condition of

society, the man or the men with great

intellectual power and great wealth

would become the masters of the labor

ing classes as in those dark ages, and

the laborer would be little better than

a slave. The effort of these defend

ants, as the evidence in this case shows,

is an effort, not only to overthrow the

law, but also an effort to overturn the

just authority of the courts. To per

mit this would be an offense, not only

against society, but against the labor

ing men themselves. In the convul

sions of society, when law becomes

silent and force reigns, it is the humble

and the poor and the powerless that

become the victims. The condition of

things that is evidenced by these

strikes is well calculated to impress

thoughtful men with their danger. I

do not know but that I am a little old

fashioned in my notions, but I confess

that I cannot look with any degree of

tolerance on the false and dangerous

teachings of those who actively, or by

their silent acquiescence, are leading

labor organizations to think that, be

cause they are organized in associa

tions, they have the right to seize prop

erty, or, by intimidation, to prevent

well-disposed people from laboring. In

my judgment, it is no less criminal for

an organized body of men to commit

these wrongs than it would be for a

single man, armed with bludgeons or

revolvers, to commit the same wrongs

on the persons or property of others.

I confess that, so far as I can see, if my

property or personal rights are invaded

by a body of men who call themselves

“organized laborers,” there is no more

distinction, either in the view of God's

law or human law, than if the same

things were done by a single individ

ual. Indeed, it would be more toler

able if it were done by the midnight

robber in the silent Watches of the

night than if it were done by an or

ganized body of men.

“In this case the evidence shows that

there are a number of men who belong

to a secret labor organization whose

ramifications reach, not only over the

entire extent of the United States, but

into Canada as well. It has kindred

associations by other names in Europe.

All these organizations have the same

general aim, and that is by force, vio

lence and terrorism to compel their em

ployers to submit their business, their

property and their means of livelihood

to the arbitrary demands of these as

sociations. In their secret, oath-bound

assemblies they determine for a hem

selves on what terms they will work for

others. They refuse those who are not

members of their association the right

to labor when they desire to do so.

Those who will not submit to their ex

actions have no more option about car

rying on their business than has the be

lated traveler when a highwayman pre

sents a revolver, and bids him submit.

As I say, I do not see any difference,
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either morally or legally, between this

sort of business, where an organized

body of men combine for the criminal

and unlawful purpose of compelling

somebody else, against his will, to sub

mit to their demands, than if the same

thing were done by a single individual.

If they compel submission, it is robbery,

because whoever compels me, by force

or terrorism, to give up one dime of my

money, or one dime's worth of my prop

erty, is equally guilty, whether it be

the man who meets me on the street

corner in the night-time, or an organ

ized band of strikers who take posses

sion of my property and deprive me of

its use. But these combinations are

infinitely worse than isolated violations

of the law, in that they teach general

disregard and contempt of law. They

make people think that human rights

are of no value. They teach the fantas

tic and monstrous doctrine that a man

who is hired to labor, and is paid for

his work, has some sort of equitable

right in the property of his employer,

together with a right of perpetual em

ployment. It has been said on the floor

of the United States Senate that the

laborer has a sort of equitable lien on

the property of the man for whom he

works, whose money bought the prop

erty, together with the right of per

petual employment. It may do for men

that are reckless of the welfare of hu

man society—who care nothing for its

peace and good order—to imperil life,

property and liberty, and the perpetu

ity of our institutions, by teaching such

doctrines, but the judge who tolerates

it ought to be stripped of his gown, and

be driven from the sacred temple of

justice. I think these men have been

misled; I think they have been deceived

by false teachers; but still they ought

to have known better than to violate

the law of the land, and to trample

under foot the solemn processes of the

court. I want it to be understood, so

far as this court is concerned, that such

offenses will not be deemed trivial, and

that the law cannot be violated with

impunity by any combination of men,

|

under whatever name they may clothe

themselves. They will not be permit

ted to violate the law, and then set

themselves above the court. I think

that such organizations for lawful pur

poses are to be commended. IBut when

these organizations, as I said on yes

terday, combine and confederate for the

purpose of seizing other men's property,

or when they undertake, by force and

intimidation, to drive other men away

from employment, and thus deny them

the right of earning a livelihood, they

commit a crime,—they commit a crime

that this court cannot suffer to go un

punished. There ought to be blazed

on the minds of every one of these men

that belongs to a labor organization, as

with a hot iron, so that they shall know

and understand it, that, while it is law

ful and commendable to organize for

legitimate and peaceful purposes, it is

criminal to organize for the invasion

of the rights of others to enjoy life,

liberty and property.”

We are also able to give in part the

view of the Hon. Austin Abbott, Dean

of the Law School of the University of

New York. He reviews the legal as

pect of the matter as follows:

“The origin of the present difficulty

is that certain mechanics who have

been in the service of the Pullman Com

pany are unwilling to work for the

wages offered by the company, and

claim that the company can and should

offer higher wages.

“The employers refuse, and the gen

eral sympathy for the unfortunate me

chanics, whose share of the general

hard times upon us all is conspicuous,

has engendered in the minds of great

numbers of working people in their

neighborhood a desire to punish the

employers, or compel them by some in

fliction to offer more wages.

“Now, it happens that these employ

ers– the Pullman Company– own a

large part of those traveling conven

iences on the railroads throughout the

country which have become an indis

pensable comfort for all, and a neces
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sity for women and children, upon long

journeys; and these conveniences—the

sleeping and dining cars, with the port

ers and attendants provided by these

owners, the Pullman Company—are run

by the railroad companies all over the

country under continuing contracts

made between the railroad companies

and the Pullman people. The point at

which the retaliation of the sympathiz

ing workmen has been adroitly aimed

is to induce the railroad companies to

break their contracts with the Pull

mans and thus render the Pullman car

property unproductive. The trainmen, in

great numbers, in effect, say to the Chi

cago railway managers, “If you do not

break your contracts with the Pullmans

we will no longer run your trains. In

action they have gone beyond this, by

violent obstruction of tracks and de

struction of cars.

“This is what, in private life, is called

malicious interference with contract.

If it were done by a few men, on a small

scale, actions for damages would soon

convince the wrong-doers that they had

misconceived their rights. But it is

done on so vast a scale that an action

for damages would be as ludicrous as it

would be to whip the boy whose forbid

den playing with matches burned up

the city of Portland. The great num

ber of wrong-doers, and the obvious in

adequacy of actions for damages, has

practically made them feel quite in

different to the law; and the disorder

has spread day by day.

“On July 3d, the president ordered

certain United States regulars to pro

ceed to Chicago to enforce the observ

ance of the laws, the United States

Judge, Marshal and District Attorney

having certified to the president that,

in their judgment, it was impracticable

to otherwise execute the orders of the

court. This step is authorized by the

United States Revised Statutes, Sec

tion 5299.

“The president deserves the highest

commendation, in these times of trim

ming and time-serving politics, in act.

ing upon the line of his constitutional

and sworn duty. It is not the place of

an American executive, sworn to en

force the laws, to sit still in the face

of even exaggerated accounts of public

disorder, and plead that he is able to

quell it, but no one has asked him to do

so. He should be moved by his oath

even if the crowd ask him not to inter

fere.

“So far as the misguided men who

are combining in these lawless contests

are concerned, it seems plain that they

have much to learn. They have tried

the power of combination, and have

found it great. They are now about

to try the power of the law, and they

will find it far greater. The American

people have not enjoyed liberty and self

regulated order these four generations

for nothing. They will maintain their

inheritance and will support the hands

of their chief magistrate and command

er-in-chief to the very last. The experi

ment that the strikers are trying is a

very inconvenient one to the country.

It cannot be other than a painful and

disastrous one to themselves, their fam

ilies, their industries and their city.

But the lesson seems needed, and good

citizens can only hope that it will be

taught as effectively as the stoppage

of violence requires.”

To these views nothing can be added.

But it is safe to predict that we have

seen the last great railway strike, for

the present century, at least, and more

over, the whole people have been given

an excellent illustration of the power

and dignity and of the law as admin

istered by our federal courts.

GEO. H. SELOVER.
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OPINIONS OF THE ATTORNEY GENERAL.

City of st. PAUL-Provisions of Charter

of directing That Assemblymen Live

in Certain Districts invalid.

Elections-Vote of Precinct to Be Can

vassed if There Has Been a Substantial

compliance with the Law in Holdins

the Election.

LEON T. CHAMBERLAIN, ESQ.,

Corporation Attorney,

St. Paul, Minn.

Dear Sir: In your communication

of the 7th inst. you call attention to a

provision of the city charter of St.

Paul prescribing the territory from

which the respective assemblymen of

the city shall be selected, and inquire,

in effect, whether it shall be observed

by the board of canvassers in determin

ing the election of candidates for the

assembly.

In replying to your inquiry, attention

is called at the outset to sec. 7 of article

7 of the state constitution, which reads

as follows:

“Sec. 7. Eligibility to office.—Every

person who, by the provisions of this

article, shall be entitled to vote at any

election, shall be eligible to any office

which now is, or hereafter shall be,

elective by the people in the district

wherein he shall have resided thirty

days previous to such election, except

as otherwise provided in this constitu

tion or the constitution or laws of the

United States.”

So far as material, your city charter

provides that “the members of the as:

sembly shall be elected at large from

the body of the electors of said city, and

four of the same shall reside east of

Wabasha and Rice streets and north

of the Mississippi river, and four shall

reside west of Wabasha and Rice

streets and north of the Mississippi

river, and one shall reside in the Sixth

ward of said city.” (S. L. 1891, C. 6,

S. 11.)

It is elementary that the legislature

cannot impose upon an elector qual

ification for office not contemplat

the constitution. The supreme

of .this state, in the case of Sta.

Clough, 23 Minn. 17, referring t

provision of the constitution :

quoted, say that nothing can be :

to, or taken from, it. There is a

of decisions supporting legislatio

quiring such conditions as tha

cumbents be skilled incident to

respective offices, or that they b

lected from political parties, or th

their selection honorably disch:

soldiers shall be preferred. It wi

cently held by our own supreme

that a statute requiring an inspect

buildings to possess certain qua

tions, is valid. (State vs. Starke

Minn. 503.)

This view is not, however, unive

supported (Atty. Gen. vs. Bd. of

cilmen, 58 Mich. 213), and, wherev.

taining, it is enunciated, so far as m

amination of authorities extend, t

pointive officers. In this state, th

islature undoubtedly enjoys unli.

freedom in determining the reaso

qualifications of appointive office

they do not fall within the purvi.

the constitution.

If the provision of your city ch

is inyalid, it is so because in attem

to classify assemblymen accordil

geographical lines, it adds a conc

to eligibility in violation to a prov

of the constitution, to which atte

has been called. It will be con

everywhere that the city of St. P.

a “district” within the meaning of

provision. It is therefore manifest

every elector of the city is eligit

any office which is “elective by th

ple” therein; and whatever abi

this right, whether it consist of e

tional qualifications or otherwis

fends against the constitution a

void. (State vs. Clough, supra.

long as an assemblyman is elect

the people of the city at large,
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choice cannot be trammeled by a legis

lative provision defining the territory

from which he shall be elected. It is

foreign to the purpose of the constitu

tion that a voter shall be compelled to

ascertain the street and number of a

candidate before being prepared to vote

intelligently. If the legislature may

impose such condition in the election

of an assemblyman, it is difficult to per

ceive why it may not, with equal au

thority, provide that the mayor shall

be selected from a given ward.

The provision of your charter is, I

believe, an anomaly in legislation. It

is doubtful if an attempt has ever be.

fore been made to thus restrict an elec

tor touching his eligibility for an office,

or his right of choice of candidates for

office in his district.

For the reasons above expressed, not

to speak of others which have sug

gested themselves, the statute is, in my

judgment, invalid. While entertaining

such views, permit me to suggest that

an occasion rarely arises where an ad

ministrative body is justified in ques

tioning the constitutionality of a law

prescribed for their guidance. As a

general rule, and save only in cases

where a statute is clearly and palpably

unconstitutional, it should be observed

until pronounced invalid by the courts.

Whether an exceptional case is now

presented, I leave it for you and the

canvassing board to determine.

You further inquire whether the vote

of an election precinct be counted or

canvassed when the judges of election

have failed to make a return of the

number of votes cast in the precinct,

but have transmitted only the tally

sheets.

While it is the general rule that the

statute must be substantially com

plied with in making an election re

turn, in order to authorize a canvassing

board to receive it, it has little, if any,

force in this state in view of the provi

sions of our election law. Sec. 163

thereof is as follows:

“Sec. 163. No canvassing board of

any county, town, city or village shall

refuse to include any returns in its can

vass of votes on account of any infor

mality in holding any election or making

any returns thereof; but all returns

shall be received and the votes can

vassed by such canvassing board and

included in its statements, provided

there is a substantial compliance with

the provisions of this act.”

This section, read in connection with

several of the immediately preceding

sections, affords no room for doubt that

your second question should be an

swered in the affirmative, provided the

facts indicate that there has been a

substantial compliance with the require

ments of the law. I am,

Very respectfully,

H. W. CHILDS.

May 10, 1894.

TAXES-Assignee for Benefit of Creditors

-The Property of an Insolvent in the

Hands of an Assignee for the Benefit

of His Creditors Is Liable to Respond

First to the State for the Payment of

Taxes Thereon Levied Before or After

the Assignment.

JULIUS A. COLLER, ESQ.,

County Attorney,

Shakopee, Minn.

Dear Sir: The law secures to each

individual an exemption of personal

property to the amount of one hundred

dollars, provided he “shall list all of his

personal property for taxation.” No

personal property in specie is exempt

from taxation, save the classes men

ticned in sec. 5, chap. 11, General Stat

utes 1878, and not even property be.

longing to those classes when there has

been a failure to comply with the stat

ute in the matter of listing as above in

dicated.

No property is exempt from seizure

upon a tax judgment. (Sec. 61, Id.) The

fact that the delinquent has made an

assignment of his property for the ben

efit of his creditors does not impair the
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remedy of the state in collecting its tax.

The assignment is not a sale, and it has

been held that personal property may

be seized for a tax wherever found,

whether in the hands of the assignee or

the assignor. (Wright vs. Wright, 84

Pa. St. 166.)

The exemptions provided for in chap.

66 of the General Statutes have no ap

plication to proceedings for the collec

tion of taxes. The provision to which

you call attention in chap. 41 is not at

variance with this view, but agrees

therewith. It evinces a purpose to

preserve intact the superior rights of

a state. In other words, the property

of the insolvent in the hands of the as

signee must first respond to the state in

the payment of taxes, before the rights

of creditors are to be considered.

I therefore fully agree with you in

the conclusion that the state is not re

quired to await the action of the as:

signee in converting the trust estate

into money before its taxes shall be

paid.

Very truly yours,

H. W. CHILDS.

April 30, 1894.

MAYort of ST. PAUL-Power of to Call Out

the State Militia to Suppress Riots or

Enforce Lavv-Pay of Militia While in

service in obedience to Such Call.

HIS EXCELLENCY,

KNUTE NELSON,

Governor.

Sir: You request my opinion as to

the authority of the mayor of the city

of St. Paul to call out the state militia

to aid in suppressing riots or enforcing

the laws of the state within the said

city.

The question is one of great import

ance, as it involves the responsibility

of the officers and members of militia

companies so summoned for acts inci.

dent to a possible conflict between them

and unlawful assemblies. It is a rule

of almost universal application, as well

in military as civil affairs, that one

must rely on lawful orders for the justi.

fication of his acts. (Com. vs. Blodgett,

12 Met. 91; Little vs. Barrum, 1

Cranch, 179; Mitchell vs. Harmony, 13

How. 137.) As suggested in the last

case cited, while a private may urge in

palliation of his offense the unlawful

orders of his commanding officer, it will

not constitute a defense. It is there

fore manifest that the members of our

several militia companies may with

reason insist that their orders emanate

only from proper authority.

The authority of the mayor of St.

Paul to call out the militia is derived

from sec. 3 of chap. 9 of the charter of

that city. (Comp. 1884.) He is there.

by made a peace officer, with power to

“command the peace, suppress in a

summary manner all rioting and disor

derly behavior within the limits of the

city, and for such purpose to command

the assistance of all by-standers, and,

if necessary, of all citizens and military

companies.” In conferring such power

upon the mayor of said city, the legis

lature adhered to what has long been

the policy of this state. Indeed, the

charter provision above quoted is al

most a literal reproduction of a provi.

sion found in the General Statutes of

the state. (Gen. Stat. 1878, chap. 10,

sec. 161.) Nor is such legislation pe

culiar to this state. A similar statute

was involved in a case decided by the

supreme court of Massachusetts in

1855, and no question was raised as to

the validity thereof, although the case

was well considered. (Ela vs. Smith, 71

Mass. 136.) Indeed, authority so con

ferred is to be in accord with well-set

tled rules of common law. (Id.)

The authority of the mayor to call

for such assistance is in my judgment

incontrovertible. The view that the

militia can be called into active service

only by the commander-in-chief is un

tenable. It is true that our constitu

tion provides that the governor may

call out the military or naval forces “to
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execute the laws, suppress insurrection

and repel invasion.” (Art. 5, sec. 4.) The

constitution of Massachusetts con

tained similar provisions at the time of

the enactment of the statute involved

in the case of Ela vs. Smith, supra.

Besides it may fairly be claimed that

full power of legislation upon the sub

ject is conferred by article 12 of the

constitution.

While it has no legal bearing upon

the question, I deem it proper to sug

gest that it is only when the militia is

called into active service by the com

mander-in-chief that officers and men

are entitled to pay.

You are advised that the question

should, in my opinion, be answered in

the affirmative.

Very respectfully,

H. W. CHILDS.

April 28, 1894.

TOWNSHIP-Organization of Not Dis

solved by Failure to Elect officers-Can

Be Dissolved only by Act of the Legis

lature.

C. C. TEAR, Esq.,

County Attorney,

Duluth, Minn.

Dear Sir: It appears from the com

munication of your county treasurer ac

companying yours of the 3d inst., that all

of the township of Oneota except three

sections thereof, was, pursuant to chap.

56, Special Laws 1891, made part of the

city of Duluth from and after Jan. 1,

1894; that prior to said change of ter

ritory, all of the township officers were

residents of the territory thus affected;

that subsequent to the passage of the

said act of the legislature and prior to

the above-mentioned date, the said of

ficers caused expensive improvements

to be made in the way of laying out and

opening of highways within the said

town, and to meet the expenses thereof

issued township orders to a large

amount, of which sum thirteen thous

and dollars are still unpaid. By rea

son of the incorporation of so great a

portion of the territory of the township

into the city, the electors residing in

the unaffected territory have, I am

otherwise advised, failed to elect town

ship officers and have assumed to

abandon the township organization,

and that there are now, in fact, no of.

ficers in the township or person in au

thority with whom public business can

be conducted.

In view of the foregoing facts, the

county treasurer inquires, in substance,

whether the township is so far disor

ganized as to authorize him to pay such

outstanding orders, pursuant to chap.

162, General Laws 1893. If so, may the

orders be paid by him as fast as pre

sented out of the county revenue fund,

or should they be rendered only so fast

as revenue derived from taxes is avail

able therefor?

Inasmuch as no provision was made

by the legislaure in the special law of

1891 referred to, relative to the disposi

tion of the property and liabilities of

the township, the rule laid down by the

supreme court in the city of Winona

vs. School District, 40 Minn. 13, must

be deemed to govern; that is to say,

the old corporation remains subject to

all its liabilities and retains all its prop

erty. -

The manifest purpose of chap. 162 of

the Laws of 1893 is to provide for the

adjustment of the unsettled affairs of

townships which once organized have

attempted to become disorganized and

are without township officers.

It is very obvious that the township

organization was not dissolved by the

failure of the people thereof to elect

officers. Such a contingency as the

failure of a township to elect officers

has been provided for in sec. 51, chap,

8, General Statutes 1878. A township

organization cannot be dissolved either

by the action or non-action of its elec

tors. The dissolution must be effected

by legislative action. " (Dil. Mun. Corp.,

166.) But the statutes Qf this state no
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where provide for such dissolution. In

a few instances corporations have been

dissolved by special acts of the legis

lature (S. L. 1873, c. 8; S. L. 1872, C.

85; S. L. 1871, C. 17). Chapter 162 of the

Laws of 1893 evinces legislative over

sight; and I am at a loss to perceive

how that chapter can properly have ap

plication to the township of Oneota.

It may be, that had an attempt been

made by the new fractional township

to become attached to some other town

ship under the general law, it would

have presented a case within the con

templation of chap. 162. Even if it

might be held that the annexation of

so great a portion of the township to the

city of Duluth was tantamount to its

dissolution, it would not relieve the sit

uation.

But I am advised that sufficient funds

are either on hand or expected soon to

be realized with which to pay the or.

ders in question. It appears to me that

the only solution of the difficulty is for

the board of county commissioners to

proceed pursuant to sec. 54, chap. 10,

General Statutes 1878, to the appoint.

ment of a township officer, by whose

authority the payment of the orders in

question could be easily provided for.

The question is certainly one of great

importance, not only to the county

treasurer, but to the township and to

the holders of the orders as well. The

authority of the treasurer to pay the

orders is so doubtful at best that he

should, in my opinion, decline to pay

them until directed so to do by the

courts.

Very truly yours,

H. W. CHILDS.

May 7, 1894.

HE report of the first annual meet.

ing of the Territorial Bar Asso

ciation of Utah, held at Salt Lake June

4, 1894, has just reached us, and we ap

prehend that this first report will be

the last. Not that the meeting appears

to have been unprofitable, but for an

other reason which will be apparent

to the Utah politician, if not to the

Minnesota lawyer. Three principal

addresses were delivered; the first by

the president of the association, Mr.

J. G. Sutherland, which was reminis

cent and admonitory in its nature; the

second by Mr. Ogden Hiles, on “The

Codification of the Law,” a valuable

paper, and which should have a wider

circulation than that which will proba

bly be afforded it by the printed report

of the meeting; the third by Mr. Walter

Murphy, on “The Use of the Writ of

Injunction to Prevent Strikes,” an in

teresting and instructive paper, but

one with which we cannot alto

gether agree, especially with the

writer's apprehension that certain of

the federal courts have gone to such

an extent in issuing injunctions

against strikers as to “contravene the

inhibition of our national constitution

against involuntary servitude.”

IN a Washington county town, a lit

tle while ago, the local champion

liar was brought up before the justice

for stealing hens. It was a pretty

plain case, and by the advice of his

lawyer the prisoner said, “I plead guil

ty.” This surprising answer in place

of the string of lies expected, staggered

the justice. He rubbed his head. “I

guess-I'm afraid—well, Hiram,” said

he, after a thoughtful pause, “I guess

I'll have to have more evidence before

I sentence you.”—Central Law Jour.

nal.

D' of promise case

heard in Indiana recently, the

counsel on both sides chattered con

siderably about the “fire of love,” “Cu

pid's flames,” “the burning passion,”

etc. The jury brought in a verdict that

both plaintiff and defendant were

guilty of arson, and recommended them

both to the mercy of the court.—Green

Bag.



No. 7.]
179THE MINNESOTA LAW JOURNAL.

THE LAWYER FROM A MORAL STANDPOINT.

N hot weather, when the courts are

| doing little or nothing to fill our pages,

it may be well to preach a little to the

bar, with an occasional hint aside to the

bench, perhaps. The following address,

first appearing in the “American Jour

nal of Politics,” we take the liberty of

reprinting from the “Albany Law Jour

nal,” a publication which never contains

anything not good, and we heartily rec

ommend its perusal to our readers.

“Since Aristotle's day the world has

very largely fallen into the habit of

jesting over the alleged dishonesty of

lawyers, and of twisting the first syl

lable of the word until it has the vowel

sound of long ‘i. Who has not heard

the oft-quoted epitaph:

"Here lieth one, believe it if you can,

Who, though a lawyer, was an honest man:

The gates of heaven to him are opened wide,

But closed, alas! to all his tribe beside.”

Or the invitation of the janitor who

was displaying to a number of lawyers

the conveniences of a newly built court

house soon to be occupied:

"Come, sinners, round and view the ground

Where you shall shortly lie.”

Or the really excellent story of the

Irishman (these witty things in print

are always said by Irishmen) who, see

ing on a gravestone the legend, “Here

lies a lawyer and an honest man, ex

claimed in evident perplexity, “What

the divil made thim put two av thim in

the wan grave?”

“From Prescott's Conquest of Peru’

(vol. 1, p. 304), we learn that in the fa

mous “Capitulation of July 26, 1529, be

tween Pizarro and the Queen, ‘It was

expressly enjoined upon Pizarro * * *

to carry out with him a specified num

ber of ecclesiastics with whom he was

to take counsel in the conquest of the

country, and whose efforts were to be

dedicated to the service and conversion

of the Indians; while lawyers and at

torneys, on the other hand, whose pres

|

ence was considered as boding ill to the

harmony of the settlements, were strict

ly prohibited from setting foot in them.’

“There is a French proverb, that a

good lawyer is always a bad neighbor,'

because, presumably, he is ‘considered

as boding ill to the harmony of the

settlement. This view is not, how

ever, often taken seriously in the pres

ent day. A bad lawyer is still, no

doubt, always a bad neighbor, but to

be a great lawyer, one must be a great

and good man. His moral standpoint

cannot be too high, for his duty calls

him into all the shifting scenes of life,

where honor is most needed, and where

dishonesty can most easily be con

cealed. The man of business, entang

led in a net and harassed by his debts,

must seek a lawyer's aid, and must

sometimes give himself entirely into his

counsel's keeping.

“It is said that a man will give some

thing to save his soul, will give much

to save his life, but will give anything

to save his property; and by so much

as this is true does the lawyer, more

than the clergyman or the physician,

keep the conscience of his client. The

lawyer hears his secret and reads his

inmost thought, and the law itself for

bids him to betray the knowledge thus

obtained. He is sought by the widow

and the orphan; he stands between the

helpless or the timid and those who

would oppress them. When the culprit

stands before the bar of earthly justice

the lawyer steadies the hand that holds

the scales. Bill Nye once referred to

Hon. George R. Peck, the learned rail.

road attorney, as the man who stands

between the Atchison, Topeka & Santa

Fe Railroad and substantial justice,’

thus turning a happy witticism into a

very pretty compliment. The lawyer's

duty is something very different from

that. The man employed to defeat the

ends of justice is known by another

name; we call him pettifogger.
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“Not only in the active scenes of

life is the lawyer a participant, but

when the sands run low he is called,

with confidence, to commit to legal

form the last mortal wish of the depart

ing-to preserve his earthly possessions

to the objects of his affection. And if

the sojourner go beyond, leaving no

written expression of his will, he leaves

to law and lawyers the disposition of

his estate. More solemn responsibili

ties than these are not, and truly the

law ‘employs in its theory the noblest

faculties of the soul, and exerts in its

practice the cardinal virtues of the

heart.”

“History is not devoid of noble in

stances of such faithfulness to duty.

A father, in a moment of passion, dis

inherited his only, daughter, and be.

queathed his large property to his at

torney and two other cherished friends.

The lawyer summoned his co-legatees,

and persuaded them to join with him

in conveying to the needy and deserv

ing daughter the entire property thus

obtained. When his unselfish course

was known, and made the subject of

public comment and praise, he sought

to minimize his claim to exceptional

credit by showing that the legacy re

ceived was not quite so large as had

been represented. Such examples are

rare, no doubt; they are, may be, too

bright and good for human nature's

daily food, but no standard of morality

is too high to strive for, even though

We often fail.

“In his capacity as counselor, the law.

yer's moral obligation is very promi

nent. Litigation is an evil. To pre

vent litigation is often the lawyer's

highest duty and most useful function.

A client often seeks a lawyer with feel

ings roused to a pitch of indigna

tion that blinds his eyes to jus.

tice, and precludes discriminating

judgment. Trifling wrongs are mag

nified to mountains of oppression,

until not justice, but revenge, must

satisfy resentment. Let the lawyer

then be calm, and temper undue zeal;

both parties may be honest, and of

fensive operations must be delayed. To

gratify hatred, malice or revenge is not

within his province, and failing here to

reach the proper plane, he brings the

profession into disrepute and gives his

fellows over to public reprobation as

the instigators of quarrels, “who never

end, but always prime, a suit, to make

it bear the greater store of fruit, and

gives color to the charge that

‘As laboring men their hands, criers their lungs,

Porters their backs, so lawyers hire their

tongues.”

“It has been said that the administra

tion of justice should be cheap, and

some inveigh against the courts be

cause of the expensiveness of litigation,

but this seeming fault is not without

its benefits. Lawyers' fees have never

been so high as to reduce the number

of lawsuits to those brought of absolute

necessity. Much needless litigation has

always been the rule. If the cost were

reduced no doubt the grievances seek

ing public redress would indefinitely

increase. Trivial matters, easily set

tled by the timely application of a lit

tle equine intelligence and discretion,

would find their way into the courts

to the disadvantage of both parties. And

while lawyers' heavy fees act as a

wholesome preventive of petty law

suits, they are not less potent in secur

ing for the profession the higher order

of talent which its proper pursuit so

urgently demands.

“The lawyer's domain is reason, not

the passions; let him be a light to eyes

blinded by hatred to their own inter

ests. The prospective client is enti

tled to a candid opinion as to the merits

of his case and as to the best course

to be pursued, and such opinion he

should receive, even though it does not

suit his fancy. Equity favors the com

promise of doubtful claims. The law's

sharp weapons should not be needless

ly resorted to, and should seldom be

directed against those who are more

unfortunate than culpable. Others’
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rights are dear to them, and as just

perhaps as are your client's. Lord Ma

caulay has well said that ‘scarcely any

quarrel ever happens in which the

right and wrong are so exquisitely bal

anced that all the right lies on one

side and all the wrong on the other.’

It would be most wholesome to keep

this fact constantly before the mind,

for, to quote Lord Bolingbroke, ‘the pro

fession of the law, in its nature the

noblest and most beneficial to mankind,

is in its abuse and abasement the most

sordid and pernicious.”

“In a state of barbarism every man's

hand is against his neighbor, and per

sonal advantage sets the only limit to

his privileges and his duties. With the

first gleam of civilization, these priv

ileges are circumscribed by his duty to

ward others, from which no individual

is entirely free. In such a society what

then may a lawyer do in behalf of his

client without infringing his duty to

the public, and without regard to the

inherent justice of his cause?

“This is a question oft mooted, both

by the profession and the laity, and the

extremes are wide apart. Memorable

on the one hand are Lord Brougham's

hot words uttered in the defense of

Queen Caroline, the unhappy wife of

George IV.:

‘An advocate in the discharge of his duty

knows but one person. and that person is his

client. To save his client by all means and ex

ledisents and at all hazards and costs to other

persons—and among them himself—is his first

and only duty. and in performing that duty he

must not regard the alarms, the torments, the

destruction he may bring upon others. Separat

ing the duty of the patriot from that of advo

cate, he must go on, reckless of consequences,

though it should be his unhappy lot to involve

his country in confusion.”

“These words show zeal, but not dis

cretion; they are commanding, but not

convincing. All society is founded on

the theory, at least, of the greatest good

to the greatest number, and such a code

as this is utterly subversive of this

fundamental principle. In criminal

trials especially too often the prosecu

tion seeks to secure a conviction by

any means, and the defense we may

assume usually stops at nothing to es

cape the penalty of wrong-doing. If

the public be aroused to participation

and clamor in favor of one or the other,

the advocate may find himself unduly

swerved, and may seek to gratify such

public sentiment to the detriment of

public justice. Cases involving the

freedom or the life of the accused de

mand in the lawyer a far-seeing dis

crimination and an all-inclusive view.

He may be required to face the indig-.

nation of a frowning but unthinking

community, and to maintain his integ

rity at the sacrifice of popularity or

ambitions. On the other hand, his rec

reance to duty may entail the most un

fortunate results. A crime is commit

ted which justly outrages public senti

ment, and through sharp practice or

corrupt methods the perpetrator goes

unpunished; his freedom from restraint,

even his existence, involves the peace

loving portion of the community in con

stant apprehension; then indignation

bursts all bounds; the law's delays and

loopholes are made the excuse for de

fiance of all law, and property and life

pay the penalty of one man's overzeal

in behalf of a worthless client.

“Opposite to Lord Brougham's posi

tion is that of Sir Matthew Hale, who

in his early practice would never ac

cept a seemingly unjust cause. But in

after life he was convinced that in this

he had in a measure erred, for he felt

that no one can so thoroughly know a

case as to be entitled to a final opinion

On its merits until all the facts are

thoroughly presented.

“In every life questions of moral duty

arise for daily settlement; paths con

stantly diverge, and the safe one must

hourly and anew be chosen. There is

no universal standard; each conscience

must settle some things for itself, un

aided, but by an enlightened under

standing.

“One thing, positively, however, a

lawyer may never do for his client
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what the common conscience of man

kind would forbid that client to do for

himself. He may not espouse the

cause of one who seeks to perpetrate

a wrong through some chance advan

tage the law may happen to afford him.

But not often, if ever, need a lawyer

decline to undertake the defense of the

accused. To undertake his defense,

however, is not to decide to make ev

ery conceivable effort to save him from

conviction; that might include, at last

resort, the purchase of perjured testi

mony in his behalf, which even the

most hardened might resort to, but

would hardly seek to justify.

“But to secure to him those advan

tages and safeguards which the law, in

mercy, offers him, is permissible and

just. If more than this be expected or

required, but one honest course is open

—to decline peremptorily the proffered

employment and forego the longed-for

fee. Honest men decline opportunities

for dishonest gain in every walk in life.

However, by declining to espouse a

cause because there seems to be ground

for believing the party guilty, the

lawyer would usurp the function of

both judge and jury. The courts ap

point attorneys for accused persons in

extremity, and where the issue is life

or death, counsel thus appointed can

not refuse the trust, so jealous is the

law of the security of its subjects, and

so averse to judgment against any one

unheard.

“Sydney Smith justifies the accept

ance of any ordinary case that offers,

on the ground that truth is best ar

rived at by the earnest efforts of op

posing advocates, and this proposition

is no doubt true enough if the contest

ants use only legitimate weapons.

“What better statement of the proper

view of this much-debated question

than that of Sir William Blackstone,

the law-student's patron saint?

“To virtue and her friends a friend,

Still may my voice the weak defend.

Ne'er may my prostituted tongue

Protect the oppressor in his wrong,

Nor wrest the spirit of the laws

To sanctify the villain's cause.”

“Sharp practice, then, is no part of

the lawyer's duty, nor do a client's

wishes or instructions afford an excuse

for unnecessary or unjust delay, and

this view is held by the courts them

selves. Chief Justice Holt said that an

attorney who falsely delays justice is

guilty of breaking his official oath.

Cunning and trickery, snappish advan

tage taken of the mistakes and slips of

others, will breed distrust among his

fellows of the bar, and inevitably re

duce his influence and effectiveness,

while at the same time he sullies the

fair fame of the profession in the eyes

of a watchful public.

“An advocate may not withdraw from

a case on the appearance of damning

testimony against his client. An in

tensely interesting illustration of the

problem thus involved arose in Eng

land in 1840, in the defense of a mur

derer named Courvoissier, by Mr.

Charles Phillips, a distinguished Lon

don lawyer. A wealthy and aged man

had been murdered in his bed; three

servants were the only other persons

kr own to have been in the house at the

time. One of these, Courvoissier, was

indicted, and was represented by Mr.

Phillips, who defended him with un

wonted energy, inspired by a firm con

viction that he was innocent. On a

second trial Courvoissier was found

guilty, and it afterward developed that

during the progress of this second trial,

in terror at the production of some new

and damaging evidence, he had con

fessed his guilt to his attorney, and

begged him frantically to save his life,

and Mr. Phillips had carried the case

to its conclusion, bearing this secret in

his bosom. He was publicly and pri

vately assailed for what was called his

sdishonorable course in the matter, and

his conduct was condemned by many,

some of whom were misled, however,

by the false charge of his accusers,

that he had used every effort to fasten

suspicion upon his client's fellow-serv

ants. Fortunately, for the good name

of the profession, he was induced, after
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many years, to unseal his lips, which

he had closed in scorn, resulting in a

complete vindication of his course. It

was then made to appear that the con

fession was made to him in the pres

ence of one other man; that after tor

turing doubts and sleepless nights Mr.

Phillips had sought the counsel of a

niember of the bench not concerned

in the case on trial, and on his advice

had continued in the case, narrowly

watched by these two men who had

full knowledge of the facts, and who

now averred that they had utterly

failed to find one word uttered by him

not consonant with strict integrity and

truth. Added to this conclusive vindi

cation, the verbatim reports in the

daily press of his closing argument

bore witness, in the light of these ad

ditional facts, to the rigid honesty and

discriminating conscientiousness of this

noble man who dared do his duty while

all his world in ignorance condemned

him.

“We sometimes dare to praise the

warrior who rides against the cannon's

mouth to meet a certain death, as did

those at Balaklava, or the followers of

Gonzales, whom he so cheerfully as

sured, ‘I lead ye not to win a field; I

lead ye forth to die. Their horses

sought the fray as eagerly and with

about the same discretion; but it was

something a little less than courage

that animated them. Pride or reck

lessness, or hunger for posthumous

fame, may prompt such deeds as these,

but when a lofty soul, to shield a fellow

man, with only conscience to approve,

can face the world's disfavor and jeop.

ard the affection and esteem of his

most valued friends, he then, for once,

reveals the image of his maker.

“T. FLETCHER DENNIS.”

THE DISTRICT COURTS.

ACTIONS-Abatement of-When Suit Not

Prematurely Brought.

One New brought an action against

one Johnson in a justice court, and an

attachment issued. Under it the sheriff

seized a traction engine, and, in mov

ing the same, through the negligence

of his employes, permitted it to be

burned and injured. The original ac

tion was tried before the justice, and

an appeal was taken to the district

court. While that appeal was pend

ing, and before the next general term,

Johnson brought this action against the

sheriff for damages, because of the in

jury to the engine. Upon the trial mo

tion was made by defendant for non

suit, also for instructed verdict on the

ground that the action was premature

ly brought; that Johnson should have

waited until the appeal case, in which

the attachment issued was decided.

Same objection urged on motion for

new trial, which was denied, the court

being of opinion that the injury was im

mediate, and that Johnson had a cause

of action independent of the depen

dency of the attachment case on ap

peal.

START, J.

Johnson vs. Wenner skirsch. Third l)istrict.

Allen J. Greer and Wesley Kinney for plaintiff,

and Steel & Sclover for defendant.

PUBLIC POLICY-Contract to Procure Act

of Congress Giving Trespassers on Pub

lic Lands Exclusive Right to Purchase

Suela Lands Void.

Motion by defendant for judgment in

his favor upon the pleadings, on the

ground that the complaint did not state

facts sufficient to constitute a cause of

action. Motion granted. The com

plaint was as follows:
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“The above named plaintiff for com

plaint and cause of action against the

said defendant, shows to the court and

alleges, that he, this plaintiff, for more

than twenty years last past has been

engaged in or familiar with the lum

bering business, and acquainted with

the value of pine timber standing upon

the stump, and with the value of pine

lands, and an expert as a cruiser and

explorer of lands for the purpose of

ascertaining the value and quality of

pine upon the same, and in tracing the

government section and quarter section

lines.

“That in 1887 this plaintiff foresaw

that considerable pine lands in Bay

field county, Wisconsin, between Ash

land and Superior, belonging to the

government of the United States, which

had been withdrawn from the market

for over thirty years for railroad pur

poses, should be declared restored to

the public domain so as to be acquired

by individuals under the homestead or

pre-emption laws of the United States.

Thereupon this plaintiff proceeded to

the general land office at Washington,

for the purpose of obtaining informa.

tion as to the particular tracts of land

that should be restored to the public

domain under the general land laws of

the United States, and the plaintiff im

mediately thereafter explored and ex

amined many of such lands for the pur

pose of obtaining information as to the

quantity and value of the pine timber

upon such lands, and made extensive

minutes in relation thereto. That the

said defendant was wholly unac

quainted with said business, but de

sired to settle upon a valuable quarter

section of said lands and acquire a title

thereto under the homestead or pre-emp

tion laws of the United States, when

said lands should be restored to the

market, and desired the plaintiff to lo

cate him, the defendant, upon some

such quarter section, and instrutt him

as to what he should do as such settler,

and to take charge of him and do all

that was necessary or could be done to

bring the land into the market and en

able the said defendant to acquire the

title thereto, and promised and agreed

that he would do what was right with

the plaintiff for such information and

service in the way of compensation

therefor when he, the defendant, should

acquire the right to make final proof for

such land. That this plaintiff assented

thereto and furnished the said defend

ant with the minutes which he, this

plaintiff, had made in respect to said

lands, and furnished the necessary

provisions and provided a competent

person to go with the defendant and

point out to him the section and quarter

section lines and the pine timber con

tained on each tract, so as to enable

said defendant to judge for himself what

particular tract he should select and set

tle upon. That thereupon and upon

the information thus derived by the de

fendant he selected and settled upon

the north half of the northwest quarter

and the southwest quarter of the

northwest quarter and the northwest

quarter of the southwest quarter of

section 17, township 49, range 9,

west, in Bayfield county, State of

Wisconsin, about the month of May,

1888, and thereupon awaited the time

when he should be permitted to make

filing upon said tract.

“And the plaintiff further shows to the

court that during the sessions of con

gress of 1887-8 and 1888-9 and 1889-90

and 1890-91 he attended at Washington

from three to six months each year,

and appeared before the secretary of the

interior and appropriate committees of

the senate and house of represent

atives and employed counsel for the

purpose to urge the passage of a bill

declaring said lands forfeited to the

government, and also that parties who

had in good faith settled upon said

lands should have the preference rights

to enter the same from the government

under the homestead laws when the

same should be restored to the market.

That by an act of congress approved

Sept. 29, 1890, entitled “An act
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to forfeit certain lands heretofore

granted for the purpose of aiding in the

construction of railroads and other

purposes,” the lands hereinbefore de

scribed, together with other lands, be

came forfeited to the United States,

and by section two (2) of the act the

defendant had the prior right over any

one else to prove up and acquire title to

the lands hereinbefore described, by

reason of his being a settler thereon.

“That thereupon the said defendant

from and after the 23d day of

February, 1891, had the right to make

final proof and payment and acquire

the said land hereinbefore described,

and did, in point of fact, make such proof

and payment and acquire the right of

the patent thereof about October, 1892.

“That said lands hereinbefore de

scribed at the time that the said defend

ant settled upon the same, and at the

time he acquired the right to make

final proof therefor, were worth and of

the value of from twelve to fifteen

thousand dollars, and that the said de

fendant has since sold the pine timber

upon the same for twelve thousand dol

lars.

“That the said defendant did nothing

towards acquiring the right to said

land, except to make settlement upon

the same, and depended upon this plain

tiff to secure said land for him, and that

the plaintiff did at the proper time pre

pare for him his declaratory statement

and cause the same to be duly offered

for filing and labored as aforesaid to

bring said land into the market and en

able the defendant to acquire title

thereto.

“And this plaintiff alleges that his

services to the defendant in said matter

were of the value and reasonably worth

the sum of thiry-five hundred dollars or

more, but he alleges that the defendant

neglects and refuses to pay him therefor

or any part thereof.”

BAXTER.J. The facts set forth in the

complaint in this action amount simply

to this: that the plaintiff and defendant

entered into an agreement, by the terms

of which the defendant was to enter

into possession of a certain tract of land

belonging to the United States, not then

in market, or subject to entry, and to

hold the same until it could be pur

chased from the government; and the

plaintiff for a consideration, to be paid

by the defendant, agreed to procure

such legislation from confgress as would

enable the defendant to secure such

land in preference to any other party.

The plaintiff performed his part of

said agreement and procured the prom

ised legislation; and this action is

brought by him upon said agreement

to recover from the defendant the

amount claimed by the plaintiff to be

due him for his said services, as well

as for certain moneys expended by him

in pursuance thereof.

The agreement referred to is, it

seems to me, void as against public pol

icy. By its terms the plaintiff under

took to and did procure the passage of

a law by congress giving the defendant,

a mere trespasser upon government

land, the exclusive right to purchase the

said land then occupied by him. The

means employed to secure such legisla

tion is not particularly stated, but the

plaintiff did, no doubt, as he promised,

use all the means in his power to secure

the same. And the result secured, al

though the law upon its face may ap

pear just and fair, is sufficient to show

the improper purposes that prompted

the action of the parties in the matter.

An agreement, the express purpose of

which is to secure land from the govern

ment unjustly and unfairly, through leg.

islation or otherwise, ought not to be

enforced.

Houlton vs. iDunn, District Court of Sher

burne County. J. M. Gilman and C. D. O'Brien

for plaintiff, Robb & Slack for defendant.

LANDLORD AND TENANT-Duty of Land

lord to Notify. His Tenant of His Intern

tion to Hold the Latter Liable if He re

move From the Demised Premises Be

fore the Expiration of His Lense.

Plaintiff had demised to defendant

certain premises from month to month
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by parol lease. On the 1st day of No

vember, 1893, the defendant removed

from the premises, having previously

given plaintiff notice of her intention so

to do. On the 30th day of October,

1893, the plaintiff relet the said prem

ises for a smaller rental than that stip

ulated for in the lease to defendant, but

did not notify defendant of any inten

tion on her (plaintiff's) part that she in

tended to take possession of said prem

ises and rent the same for and on ac

count of the defendant during the term

of her lease, but, on the 15th day of Oc.

tober, 1893, did notify defendant that as

soon as she (plaintiff) could find a new

tenant defendant would be relieved

from further liability on said lease.

“When a tenant abandons the prem

ises during the period of the lease, and

the landlord does not intend to accept

a surrender, it is his duty to notify the

tenant that he intends to take posses.

sion of the property and find a tenant

for the same, if possible, and allow the

tenant a credit upon the rent which

would become due under the tenant's

lease. It is the duty of the landlord to

make an attempt to obtain a new ten

ant; but if he simply takes possession

of the premises on his own account, and

makes a new lease to a new tenant

without any reference to the former

tenant, it is an acceptance of the sur

render.

“In this case it appears that Mrs. Neil

took possession of these premises on or

about the 1st of November, and

through her agents found a new tenant

for the same; it does not appear that

she notified Mrs. Eustis of her intention

to do so, or of the fact that a new lease

had been made. On the other hand, it

appears that on the 15th day of Octo

ber notice was given Mrs. Eustis that

as soon as a tenant could be found for

this house she would be released from

further liability. Nothing is said in

this lease about holding her for any dif

ference in rent, and if Mrs. Neil chose

to accept a tenant for a lesser rental, I

do not see how she can hold Mrs. Eustis

for any balance. Taking possession of

the premises and making this new lease,

under the particular circumstances of

this case, is an aceptance of the sur

render.”

ELLIOTT. J.

Lillie Neil vs. Christine Eustis, Fourth Dis

trict, Hennepin County. Bartlett, Robinson

and Higgins, for plaintiff, E. J. McMahon, for

defendant.

PRACTICE-Evidence as to Material, Con

troverted-Allegations of Complaint Re

quired on Motion to strike out Answer

as Shama.

Action to recover upon two promis

sory notes, alleged to have been ex

ecuted in the State of North Dakota,

each bearing interest at twelve per cent

per annum. The complaint alleged that

the taking of such interest was lawful

in the State of North Dakota. The de

fendant in his answer denied that he

had executed the notes alleged, and al

leged that he had not sufficient knowl

edge or information to form a belief as

to the allegations in the complaint in

regard to the rate of interest allowable

in the State of North Dakota.

Motion was made by plaintiff to

strike out the answer and for judgment

as prayed for in the complaint, on the

ground that the said answer was sham

and frivolous, false and untrue.

Plaintiff produced affidavits to the ef.

fect that the defendant had admitted

the making of the notes and his indebt

edness thereon to the person who served

the summons on him, and that the de

fendant intended leaving the state be

fore the next term of the district court

in Ramsey county, and that plaintiff

was, therefore, in danger of losing his

said claim unless he could obtain judg

ment without delay.

“Without the allegation in the com

plaint as to the laws of North Dakota

permitting the taking of interest at 12

per cent, the complaint would be de

murrable. Upon the hearing of this

motion the facts with respect to said

laws were not attempted to be shown,

as provided in Gen. Stat. 1878, ch. 73.
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sec. 59, or otherwise. It will not be

claimed that the allegations of the com

plaint in that regard are not sufficiently

denied in the answer to require proof

upon the trial as to the existence of the

law alleged; and if required there it

certainly will be upon a motion to strike

out as sham.” Motion denied.

Second District, Walter A. Wood Mowing

and Reaping M: chine Co. vs. A. H. Parker.

John L. Townley for plaintiff, C. F. Baxter

for defendant.

KERR, J.

PARTNERS-Duties to Each other-one

Partner Cannot Charge Another for

Unnecessary Expenses Incurred Ivy Ren

son of His Failure to Consult or Notify

His Partner of Matters Concerning the

Partnership Business.

Plaintiff and defendant entered into

a parol agreement to purchase certain

land. Defendant was to advance the

money ($450) for purchase, and the

taxes were to be paid by him until the

land was sold; the plaintiff was to ex

amine the title, make the purchase, and

take charge of land and sell same; upon

sale, after first deducting money ad

vanced by defendant for purchase and

taxes, the balance was to be divided

equally. The land was purchased under

such agreement, and deed taken in

name of defendant. The defendant

some years later attempted to sell the

land. He procured an abstract from

register of deeds, which did not show

record title in him. Thereupon, with

out consulting plaintiff, nor notifying

him of the apparent defect in title, he

expended $526 in procuring a quitclaim

deed to cure the apparent defect.

The plaintiff, at time of purchase, had

examined the title and knew that it

was perfect; knew that defendant had

good title, and could have so informed

defendant had defendant consulted him

when the apparent defect was discov

ered; the plaintiff could have informed

defendant that his abstract omitted a

transfer.

Defendant sought to charge plaintiff

one-half the $526.

“In this transaction parties bear to

each other the relation of partners as to

the enterprise. The utmost good faith

was due each to the other. It was the

duty of defendant to have consulted

plaintiff concerning matters and condi

tions not naturally arising or contem

plated by the parties. Since the de

fendant incurred an expense unneces

sarily he should not be allowed to charge

plaintiff with any part of it.” Judg

ment for plaintiff.

WILLISTON, J.

First District, Washington county. Thos. J.

Yorks vs. David Tozer. H. N. Setzer for

plaintiff, Clapp & McCartney for defendant.

WARRANTY-Character, Location, Size and

Value of Real Property in Distant City

-Reliance on Warranty-Breach of

Warranty-Measure of Damages.

This was an action to recover dam

ages for breach of a written warranty

in respect to certain real estate trans

ferred by the defendant to the plaintiff.

The defendant owned certain real es

tate situated in the city of New York,

which he wished to sell, or exchange, for

property in St. Paul, and for that pur

pose placed his said New York property

in the hands of Canby & Cathcart, real

estate agents in the city of St. Paul.

The plaintiff owned certain property

in St. Paul, which he wished to sell, and

which he had placed in the hands of

Canby & Cathcart to find a purchaser

for.

Negotiations were opened up between

the plaintiff and the said Canby & Cath

cart, acting as agents for the defendant,

for an exchange by the plaintiff of his

St. Paul property for the defendant's

New York property, and as the com

plaint alleged, “for the purpose of in

fluencing and inducing the above-named

plaintiff to make and conclude a negoti

ation for such exchange of properties,”

and as a part of the agreement therefor,

the above named defendant wrote and

delivered to said Canby & Cathcart a

letter to be shown and delivered to the

above-named plaintiff, in the words and

figures following, to-wit:
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ST. PAUL, Minn., Feb. 13, 1889.

Messrs. Canby & Cathcart, City.

Gentlemen:—I hereby put into your

hands for sale, property Nos 2148 and

2150 Fifth avenue, New York City. This

property I purchased from E. I. Frost of

St. Paul. At the time of purchase, it

was represented to me that this prop

erty was worth about $27,500 each; that

the houses were four-story, with base

ment and brownstone front. The lots

twenty feet front on Fifth avenue, by

seventy-five feet deep; the sidewalks

hard stone; brownstone steps; hand

some colored glass in the door; en

try ways with double doors and were

of hardwood finish; the houses fin

ished throughout with hardwood. A

personal visit to New York City last

month resulted in my finding the rep

resentations made to be correct.

When I bought the property, I bought

it subject to the following mortgages:

$16,000 on premises No. 2148 and $15,

000 on 2150, five per cent interest;

mortgage dated Nov. 26, 1888, running

one year. These mortgages are held by

the Washington Life Insurance Com

pany, who I am informed are willing to

renew them from time to time.

The property next to mine (No. 2146)

I was informed sold for $27,500. The

house is now occupied by the original

purchaser or by tenants, I do not know

which, as I did not have an opportunity

of finding out. Other property in the

same block I am informed is mortgaged

as high as $18,000. -

I think the fact that the property is

mortgaged for this amount would in

itself show pretty conclusively what the

property is valued at in New York City.

Before buying the property I wrote a

prominent real estate dealer in New

York City, Adrian H. Muhler, who in

formed me by letter—copy of which I

can show if desired—that the valuation

of the property at forced sale would be

22,500. Mr. Burnett, a real estate

dealer whose office is near the property

and who has for sale a house exactly

similar to mine in the same block, told

me he valued the property at not less

than $26,000, though he believed he

would take $25,000 cash. He advised

me to hold the property and assured me

that by spring it would bring $26,000

or $27,000. I visited several real estate

dealers and no valuation was placed at

less than $23,000, except by Mr. Muhler,

who put it at $22,500, and this was for

forced cash sale. It is in a part of the

city that is improved; is in sight of

Mount Morris Park; only a few blocks

from the elevated railroad, and is in a

portion of the city that is rapidly im

proving. The houses on Fifth avenue

in this portion of the city are all fine

residences.

The houses are new, never been oc

cupied. I have not endeavored to rent

them for the reason that I believe it

would interfere with the sale of them.

I do not desire to rent them. I am

anxious to dispose of them and invest

my money in St. Paul, my home, where

I can look after it. I will take for the

property $25,000 cash, or will take part

cash and part in second mortgage pay

ment; or I will trade the property at

$30,000 for good productive real estate.

To give a better description of the

house, I would state that the basements

are finished throughout and are suf

ficiently lighted to be used for dining

rooms; there is also an entrance both

front and back to the basement; the

front entrance being under the front

door steps. The first story, or story

above the basement, consists of two

large handsome parlors; handsome

mantels, hardwood finish. The second

stories are finished up for bedrooms

with bathrooms attached, closets, etc.,

ornamental wood-work. The same is

the case with the third and fourth stor

ies; the fourth being as well finished, I

believe, as the second. I do not remem

ber whether there are bathrooms on

the other floors or not.

I do not believe that these houses

could have been built for less than

$16,000 apiece, and certainly real es

tate in that portion of New York can
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not be worth less than $500 a front foot.

The houses are lighted by gas and are

furnished throughout with electric

bells. Complete with all modern im

provements and first class in every re

spect.

The pictures which you have are an

exact reproduction of the property.

In case you make a trade or sale, I

personally guarantee the property is as

herein represented, and if, upon investi.

gation it is found not to be as herein rep.

resented, I personally agree to cancel

the trade and to pay the purchaser all

expenses to which he has been subject.

ed, as well as to remunerate you for

your services.

Yours very truly,

E. R. GILMAN.

The said Canby & Cathcart, as the

agents of the above named defendant,

to induce the above-named plaintiff to

make said trade with the above-named

defendant, showed and delivered to him

said letter and also the photographs

referred to in said letter.”

These allegations of the complaint

were not denied by the answer.

The complaint further alleged that

the plaintiff relied entirely upon the

statements and representations con

tained in said letter and the guaranty

therein contained, in making the trade

for the exchange of property, and also

alleged the breach of the warranty, and

demanded damages.

The answer, as amended at the trial,

denied that the plaintiff relied at all

upon the letter, but sought, and ob

tained, and relied upon information de

rived from others in respect to the New

York property. The answer also denied

a breach of the warranty.

(For decisions of the supreme court,

see 47 Minn. 131 and 52 Minn. 88.)

EMERSON HADLEY, for defendant.

The letter contains no warranty as

to the value of the New York property.

This is evident from the language used.

Defendant never intended to Warrant

this property as being worth “about”

$27,500 each piece. This is too un

certain to be covered by the warranty.

There are several different estimates

and opinions of value stated in the let

ter, but no positive statement or war

ranty as to any definite value whatever.

Nor was the letter so understood by

plaintiff.

The warranty extended only to the

character of the property as described

in the letter, and in all substantial

particulars the property was in fact as

represented.

Plaintiff did not rely on the letter in

making the trade, but on information

received by him from his nephew in

New York before closing the deal. His

own testimony shows that he never be

lieved the New York property was

worth “about $27,500 each piece,” but

that in fact it was worth much less

than that sum. This appears from the

value he put upon his own property

given in exchange for the New York

houses.

ROBERTSON HOWARD for plaintiff.

The supreme court in its recent de

cision awarding the plaintiff a new trial

thus defines the issues of fact involved

in the case: (See 52 Minn. 95.)

“It is to be taken as admitted by the

pleadings that the representations (in

the letter) were held out to the plaintiff

as inducements to him to make the

exchange, which was subsequently ef

fected by mutual conveyances by deed.

The question whether the plaintiff can

recover in this action depends upon the

facts as to whether, in making this ex

change, he relied, either solely or in

part, upon the representations set forth

in the letter; and if so, whether the

representations relied upon were, or

were not, in accordance with the facts.”

The plaintiff did rely upon the war

ranty in making the exchange.

The rule of law governing this issue

has also been clearly expressed by the

supreme court (see 52 Minn. 95) in this

case, where the court says: “As to the

law bearing upon this feature of the

case, it is to be said that if the plaintiff

relied upon the representations as be



190 [VOL. II.THE MINNESOTA LAW JOURNAL.

ing true, if they constituted a sub

stantial inducement to the making of

the exchange, even though he may have

also been influenced to some extent by

information derived from other sources,

the representations and express war

ranty thus relied upon, and acted upon,

became obligatory on the defendant as

a contract. It may be added that if the

plaintiff actually knew that any one or

more of the several representations

were not true, he could not have been

influenced by such representations, and

they cannot be regarded as entering

into the contract.”

The evidence in the case shows con

clusively not only that plaintiff relied

entirely upon the letter in making the

exchange, but that in fact he had no

knowledge whatever as to the falsity

of any one of the representations re

specting the property contained in the

letter, until long after the consumma

tion of the trade by delivery of the

deeds. But, as decided by the supreme

court, it was only necessary that plain

tiff should have relied in part upon the

letter to entitle him to recover.

Many of the material representations

relied upon were not in accordance with

the facts.

The letter of defendant contained a

great many representations in respect

to the property. Some of these were

in fact correct, but there were certain

other representations, which materially

affected the value of the property, which

were not in fact true, as shown by the

depositions taken in the case.

The material representations which

were not true were as follows:

1. That the property was in a part

of the city that was improved; was in

sight of Mount Morris Park; only a few

blocks from the elevated railroad; and

was in a portion of the city that was

rapidly improving; that the houses on

Fifth avenue in that portion of the city

were all fine residences.

2. That said houses were new; were

\complete with all modern improve

ments, and first class in every respect.

3. That each of said lots was twenty

feet front on Fifth avenue by seventy

five feet deep.

4. That said land on Fifth avenue

was worth at least $500 per front foot.

5. That said houses could not have

been built for less than $16,000 each.

6. That each piece of property would

sell at forced cash sale for $22,500 or

$23,000.

7. That each piece of property in

New York City, with the improvements

thereon, was worth about $27,500.

The general rule is that upon a

breach of a warranty the measure of

damages is the difference between the

value of the property as it is represent

ed and warranted, and its actual value,

with interest.

Douglass vs. Moses (Ia.), 56 N. W. Rep. 271;

Love vs. Ross (Ia.), 56 N. W. Rep. 528; Max

ted vs. Fowler (Mich.), 53 N. W. Rep. 921;

Froreick vs. Gammon, 28 Minn. 480, 483; Mer

rick vs. Wiltsie, 37 Minn. 41.

After argument by respective coun

sel, the court said:

The Court: I am inclined to think

this is the fair way to decide this case.

Take this last part of the contract,

where he says “houses must have cost

$16,000 apiece.” I wouldn't find that

to be true; “and real estate cannot be

worth less than $500 a front foot.”

There is a positive statement. “I per

sonally guarantee the property as rep

resented.” If it was as represented,

then it would have been worth $51,500.

Now, you take the figures of brother

Hadley as to all these witnesses. There

are nine of them. The footings on the

value of the twenty-foot house are

$201,850; he divides that by nine; I add

to that the $15,000 for which the prop

erty sold at the foreclosure sale, and

that makes $216,850, and divide that by

ten instead of dividing it by nine; that

leaves the average valuation of that

house $21,685; then he adds up the esti

mates of the other witnesses as to the

other house as $192,816, and divides

that by nine, which leaves the average

valuation $21,424. That house sold for
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$14,000 at actual foreclosure sale. Now,

take the footings of the nine witnesses,

$119,450, and add $14,000 to it, that

makes $207,450; divide that by ten, be

cause you have added an additional

sum, and you get $20,745 as the value

of that house, actual value; you add

those together and you have $42,430

as the actual value of those two houses

and lots on the 15th day of February.

You substract that from the amount

which the defendant assured the plain

tiff the property was worth and you

have a difference of $9,070, and my

present impression is that that is the

amount which the plaintiff should re

cover, with interest from the date of

the deed, on the two houses.

Mr. Gilman: That does not take into

consideration what the defendant’s

witness Schoonmaker says, that would

make $10,000–

The Court: I am taking all the testi

mony as to value, every bit of testimony,

and I think that averaging it right

through and then taking the amount

realized at the sale as the evidence of

one witness, I am inclined to think that

that is giving that testimony as little

force as could possibly be given to it,

because, although the erection of the

flats had depreciated the value of the

property, still I can’t see that it de

preciated it to the value of twenty-five

per cent. It seems to me that testimony

is not credible.

Mr. Gilman: That amount, with

interest at seven per cent, would be

the judgment of the court?

The Court: Yes.

Mr. Hadley: I should like to have

findings made in this case to show the

value of this property outside of the

representations of value; that is, what

I mean by that is to show what the

difference between the property as rep

resented and the property as it actual

ly was sold, outside of the representa

tions of value, is.

Mr. Gilman: I don’t think you have

any right to ask that.

The Court: I think it is no more than

fair to do this, that either party who

chooses may, within a week, submit

to me a complete decision, findings of

facts and conclusions of law. You may

both do so if you wish, and then I shall

prepare my findings of facts and con

clusions of law from that.

On April 4, 1894, the following de

cision was filed:

The cause above entitled duly came

on for trial, before the court at a gen

eral term thereof, commencing on the

first Monday of the month of March, A.

D. 1894, and was duly tried on the 6th

day of that month.

A jury trial was duly waived by stip

ulation of both parties.

Now, after reading the pleadings of

the respective parties, and a careful

consideration of the evidence adduced

by the parties, respectively, and after

hearing the arguments of counsel, the

court finds as the facts herein:

First—That all the allegations ad

mitted in the pleadings are true as

therein stated and admitted.

Second—That the firm of real estate

agents acting for and on behalf of the

above named defendant in connection

with the exchange of property described

in the pleadings, after entering into

negotiations for such exchange, and for

the purpose of influencing and inducing

the above-named plaintiff to make and

conclude a negotiation for such ex

change of properties, and as a part of

the agreement therefor, obtained from

said defendant, and delivered to the

above-named plaintiff a certain writing

in letters and figures as hereinafter set

forth, that is to say. (Letter in full is

set out above.)

That the said writing was prepared

and signed by said defendant, and de

livered to his agents for the purpose of

inducing the above-named plaintiff to

make the exchange of landed property

described in the pleadings. At or about

the date of the execution and delivery

of said letter, the agents of the said

defendant, for the purpose of inducing

the above-named plaintiff to make said

exchange, showed and delivered to the



192 VOL. II.THE MINNESOTA LAW JOURNAL.

said plaintiff, also the photographs de

scribed in said writing.

Third—That the above-named plain

tiff was at the date of the delivery of

said writing, a resident of the city of

St. Paul, in the county of Ramsey and

State of Minnesota, and had no per

sonal knowledge as to the character,

condition, location, surroundings or val

ue of the real estate described in said

writing, and relied in part upon the

statements and representations set

forth in said writing in relation to the

real estate therein described.

Fourth—That the above-named plain

tiff consummated the exchange of prop

erty described in the pleadings in re

liance upon the personal guaranty of

the defendant set forth in said writ

ing.

Fifth–That certain of the represen

tations in said writing respecting the

property transferred by the defendant

to the plaintiff, and which materially

affected the value of such property,

were not, in point of fact, true, as stated

in said letter. The representations here

by found to be untrue are hereinafter

set forth, that is to say:

(A) The houses described in said

writing as “property number 2148 and

2150 Fifth avenue, New York City”

“are complete with all modern improve

ments and first class in every respect.”

(B) “The houses on Fifth avenue in

this portion of the city are all fine resi

dences.”

(C) “These houses could not have

been built for less than $16,000 apiece.”

(D) “The valuation of the property

at forced cash sale would be $22,500.”

(E) “Real estate in that portion of

New York City cannot be worth less

than $500 a front foot.”

In reference to said representations

the court finds that the facts really

were that the houses described in said

writing were not first class, as therein

represented; but, on the contrary, were,

to a great extent, of inferior quality by

reason of poor material used in the con

struction thereof, and unworkmanlike

methods used in the construction of

said houses.

The houses on Fifth avenue in that

portion of the city, described in said

writing as the location of said houses

transferred to the plaintiff, were not

all fine residences as represented in

said writing; but, on the contrary, the

said houses were located upon the ex

treme northern limit of the region oc

cupied for residences of a high char

acter, and all the portion of the city of

New York immediately north of the

street running east and west, and sit

uated immediately north of the prop

erty transferred to the plaintiff by the

defendant, was sparsely settled, and

the buildings used for both residence

and commercial purposes in said region

north of said street were of a poor

character and quality.

The houses described in said writ

ing did not cost $16,000 each to build,

nor any sum to exceed about $13,000,

for the house standing upon the lot

nineteen feet in width, and about $13,

500 for the house standing on the lot

twenty feet in width.

The said lots without improvements

were not worth $500 per front foot,

but only about $400 per front foot.

Neither of said tracts of land, with

the improvements thereon, would sell

at forced cash sale for the sum of $22,.

500.

The property described in said writ

ing and transferred by the defendant

to the plaintiff, as set forth in the

pleadings, was actually worth and of

the value of $42,430, to-wit: The lot 19

feet in width with the improvements

thereon, was worth and of the value of

not more than $20,745; and the tract of

land 20 feet in width, with the im

provements thereon, was reasonably

worth and of the value of a sum not ex

ceeding $21,685. That the value of said

property as represented and warranted

by the said defendant, in connection

with the aforesaid exchange of prop

erties, was $51,500.
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As Conclusions of Law from the facts

aforesaid, the court finds:

That the plaintiff is entitled to judg

ment against the defendant for the sum

of nine thousand and seventy dollars

($9,070), with interest thereon at the

rate of seven per cent per annum from

and since the 21st day of February, A.

D. 1889, together with the costs and

disbursements of this action.

Let judgment be entered accordingly.

WILLIS, J.

On June 16, 1894, defendant's motion

for a new trial was denied. On Aug.

2, 1894, plaintiff entered judgment for

$12,530.21

Marshall vs. Gilman. District Court of Ram

sey County, No. 44,871. J. M. Gilman and

Robertson Howard for plaintiff; Lusk, Bunn

and Hadley for defendant.

OME good stories are going the

rounds concerning Sir Mat

thew Begbie, chief justice of Brit

ish Columbia, who died the other

day. Here is one of them: In

1883 a man was charged in Vic

toria with having killed another

man with a sandbag, and in the face

of the judge's summing up the jury

brought in a verdict of not guilty. This

annoyed the chief justice, who at once

said: “Gentlemen of the jury, mind,

that is your verdict, not mine. On

your conscience will rest the stigma of

returning such a disgraceful verdict.

Many repetitions of such conduct as

yours will make trial by jury a horri

ble farce and the city of Victoria a nest

of immorality and crime. Go, I have

1sothing more to say to you.” And

then turning to the prisoner, the chief

justice added: “You are discharged.

Go and sandbag some of those jury

men; they deserve it.”—Westminster

Gazette.

ARNING to Trespassers.–In Mas

sachusetts the following legal

notice was posted: “Any person ketched

on these grounds, or cows, or wimin,

will be liabul two fine itself in a scrape.”

And in Texas was the following:

“Notis.—If eny man's or woman’s cows

or oxun gits on to this here lot his or her

tale will be cut off as the case may be.—

Gen. Digest.

A"' story, but one rather hard

upon the profession, is told of a

certain dean of Ely. At a dinner, just

as the cloth was being removed, the

subject of discourse happened to be

that of extraordinary mortality among

lawyers.

“We have lost,” said a gentleman,

“not less than seven eminent barristers

in as many months.”

The dean, who was very deaf, rose

just at the conclusion of these remarks,

and gave the company grace: “For

this and every other mercy, make us

devoutly thankful.”—Green Bag.

TTORNEYS who may be partici

pants in any case involving novel

points of law will greatly assist us

by furnishing a statement of facts, with

a memorandum of the decision, to any of

the following correspondents, who will

forward them to us, with the names of

the attorneys, for publication:

J. A. LARIMORE, St. Paul, Minn.

GEO. H. SELOVER, Wabasha, Minn.

A. E. DoE, Stillwater, Minn.

M. S. SAUNDERS, Rochester, Minn.

W. J. STEVENSON, Duluth, Minn.

F. B. ANDREws, Waseca, Minn.

A. COFFMAN, St. James, Minn.
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wHAT HAV E You,

TO TRADE OR SELL p.

TEXT-BookS.

Anson on Contracts. Last. Good...............

An: for the 1878 Statutes. 1891 and 1893,
each..................*********************----------------

Alexander's Tax Law, of Minn...............................

Beach on Private Corporations. 2 vols. 1891. New.

Beach on Contributory Negligence. 2nd. New.......

Burrill on Assignments. 6th. New........................

Bigelow on Bills and Notes. Last. New.................

Benjamin on Sales. 5th. 1888. Fine.....................

Bishop on Contracts. Last. Fine...........................

Bishop on Non-Contracts. Last. Fine..................

Barbour on Rights of Persons and Property. 2 vols.

1890..................................................................

Bassett's Criminal Proceedings. 1885. Good..........

Best on Evidence, 1866. Calf. Fine......................

Best on Evidence. 1883. Fair...............................

Blackstone's Commentaries, on Law of Real Prop

erty. 1880. Half Calf......................................

Cooke on Life Insurance. 1891. New.....................

Commercial Precedents. Fine.................................

Chaplin on Suspension of Power of Alienation. New.

Clark's Hand-Book of Supreme Court Decisions.

1789-1891. Fine................................................

Chitty's Blackstone. 2 vols. 1870...........................

Chitty's Blackstone. Vol. 2....................................

Cobbey on Replevin. Last. Fine..... ....................

Cooley's Constitutional Limitations. 3rd. 1874....

Copp's Land Laws. 2 vols. 1882. Fine.................

Cooley on Taxation. Last edition. Fine...............

Chitty's Criminal Law. 5th. Vol.1. 1847.............

Clement's Fire Insurance Digest. 1893. New..........

D": on Negotiable Instruments. 2 vols. Last.

ew.............................................................. ...

Deaty's Federal Citations. Last. Fine...................

Dillon on Laws and Jurisprudence in England and

America. New. Cloth.....................................

Donovan on Skill in Trials. Fine.................--
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THE T11NNESOTA HORIESTEAD LAW.

THE JOURNAL can be made to

subserve an important purpose,

if the members of the bar will make it

the vehicle for noting conspicuous

defects in our state legislation to

which their experience in practice has

called their especial attention. Year

after year legislatures meet and ad

journ, but old errors and omissions in

our statutes persist to the confusion

of lawyers and the prejudice of clients

because no organized body makes it

its business to secure a remedy, and

because individuals have heretofore

had no.organ through the medium of

which to make suggestions with any

hope of commanding a hearing.

Take the Minnesota homestead law

as an example. In one case the

Supreme Court calls it “a vexatious

statute.”* In another it adopts a

construction which it admits is full of

difficulty only because any other would

lead to still greater difficulty.” In

another it speaks of it as a law which

permits great moral fraud.” In Bald

win vs. Robinson, 39 Minn., 244,

Judge Collins begins his opinion by

saying:

1Mintzer vs. The St. Paul Trust Co., 45 Minn.,

323.

2Lundberg vs. Sharvy, 46 Minn., 350.

*Jacoby vs. Distilling Co., 41 Minn., 227.

“To determine this case we must construe a

section of our statutes relating to the home

stead exemption which is certainly beyond

any construction which will prove satisfactory

or not subject to doubt and stricture.”

And again in In re Smith's estate,

51 Minn., 316, Judge Mitchell uses

these words:

“This case illustrates the embarrassments

that are liable to arise in construing the very

crude provisions of our homestead exemption

law.”

And yet in spite of its admitted

unintelligibility, and in spite of the

repeated cries of despair which have

gone up from our trial and appellate

courts when called on to interpret its

impossible provisions, this statute

stood with its phraseology practi

cally unaltered from the admission of

the state into the union down to the

year 1891. Duringthis interval some

changes were made but none calcula

ted to diminish its difficulties. But in

1891, the legislature, with the play

fulness of a pugilist on a drunk, hit

the poor thing a blow in the shape of

an amendment which has stripped

it of what little symmetry it had won

from years of careful judicial doctor

ing and left it an object of despair to

all who have to look on its face.

For the purposes of this article, it

will be accurate enough to say that
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prior to this final legislative exploit,

the act exempted from attachment,

levy or sale upon execution or any

other process, a homestead of an ill

defined size and character. If not

included in the laid out or platted

portion of any incorporated town,

city or village, the exemption extended

to a quantity of land not exceeding

eighty acres. If within the laid out

or platted portion of any incorpora

ted town, city or village having over

five thousand inhabitants, it was

limited to a quantity of land not

exceeding one lot; and if within the

similar portion of such a town, city

or village having less than five thous

and inhabitants, to one half acre. In

each case the dwelling house and its

appurtenances on the exempted tract

were included. The further require

ment was added that the property

must be owned and occupied by the

party seeking to take advantage of

the privileges the law conferred and

there the legislature rested."

There is a couplet addressed to the

gentlemen who “write with ease to

show their breeding, which ends with

the line,

“But easy writing's curst hard reading.”

And it is the same way with legisla

tion. When the legislatures loaf, the

courts have to work and our judges

have been kept busy adding to the

homestead act what its authors and

their successors have failed to insert

in it, but which is necessary to make

its application possible. Very early

in its history,” by a curious misunder

standing of the precedents it quoted,

our Supreme Court announced the

peculiar doctrine that a homestead

statute “is in derogation of the com

mon law and must be strictly con

strued.” It does not appear that it

has ever reversed itself on this point

in so many words. But some of its

decisions justify the opinion that its

facile amplifications of our law on the

subject have accomplished the same

end and brought it in harmony with

the general drift of judicial holding

which favors a liberal construction.

Thus, for example, it is difficult to

reconcile the doctrine of Kelly vs.

Baker, 10 Minn., 154, with the strict

interpretation theory. There thecourt

held that even though part of a city

lot is used for other purposes than the

homestead and only a small portion

is actually occupied by the owner's

dwelling house, the mere presence of

the latter is none the less sufficient to

secure the exemption of the whole and

to save from levy even valuable

rented tenements, provided they are in

cluded within the prescribed limits. It

is true, that the wording of the law

perhaps admits this view. But it is

opposed to the position taken under

similar statutes by the appellate

courts of Michigan, Iowa and Wis

consin" and is hardly what might be

expected of a tribunal jealously intent

on guarding the “common law from

derogation.” The same comment is

pertinent also to the case of Jacoby vs.

Parkland Distilling Co.,41 Minn., 227,

where Kelly vs. Baker was affirmed

and applied in justification of a man,

who on the eve of a failure in business

having moved into a room in a valu

able brick block which he had previ

ously listed among his assets as a

basis for credit, claimed the whole of

it to be exempt as a homestead. The

Dyson vs. Sheley, 11 Mich., 527. Kurz vs. Brusch,

4Gen. Statutes, Minn., 1878. Chap. LXVIII.

solson vs. Nelson, 3 Minn., 53.

13 Iowa, 371. Casselman vs. Packard, 16

Wis., 114.
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District Court of the United States, in

two well considered opinions” based

on similar facts has distinctly stated

that to use the homestead law as a

cloak for such moral dishonesty is a

prostitution of its beneficent purpose

which a court will defeat, if possible,

even though it requires some elastici

ly of construction to do so. Nothing

here said is intended as a criticism on

the wisdom or correctness of the con

clusions of our own judges in the

cases in question. The character and

ability of the men who wrote them

would be a sufficient reply to any

suggestion of this sort. But they are

quoted and referred to in support of

the contention that ourcourts, in spite

of their initial error to the contrary,

now recognize the fact that the com

mon law provided protection for the

home, and that our current statutes

to the same purport are not at vari

ance with thecommon law, but simply

applications of its spirit and princi

ples.

But whether the liberal or the strict

construction doctrine holds in Min

nesota on this subject, it has in any

event afforded the most prolific field,

especially in recent years, for judicial

legislation and promises the happiest

opportunities in this direction for the

future. Up to the present writing

this sort of activity has been chiefly

exercised over two points. One has

been in defining the expression “the

laid out or platted portion” of a

city. The other has been in explain

ing what the statute means by a

“lot.” It is rather curious that the

first of these unhappy expressions did

not thrust itself forward for consider

in re Lammer, U. S. Dis. Ct., Western Dis. of

Wis., 1876, reported in 3 Cen. L. J., 574. In re

Wright. 3 Bissell, 359.

ation until 1888, although it had

been part of the law since 1875. Then

the growth of Minneapolis developed

the following problem.” One Bald

win for more than thirty years had

lived on a piece of property 165x198

feet in dimensions. When he first

went on it, it was outside of the city

limits, but at the date of the contro

versy before the court had been

brought within the urban confines

and was surrounded by a platted and

thickly settled district. The court

concluded that since the piece in dis

pute had never been actually platted

either by its owner's or legislative

action, it was not within the “laid

out or platted portion” of a city as

meant by the statute, and that it was

all exempt, notwithstanding the plat

ting of the contiguous territory.

This seems clear enough and the

decision has the added merit of con

templating the consequences which

its holding might entail. The court

admits that under it a man might

secure the exemption of as much as

eighty acres in the heart of a great

city if he should obstinately refuse

to plat it, but adds that such a

contingency is too unlikely to be

permitted to militate against its

reasoning. Queerly enough the very

next case” which came before it

involving this question, was one which

required the court to hold thirty

acres in the city limits of St. Paul

exempt as a homestead or else back

down from its previous decision, and

still more queerly, both appellant and

respondent quoted this former deci

sion in support of their respective

positions. The court, however, was

not bluffed, either by the confusion

8Baldwin vs. Robinson, 39 Minn., 244.

9 Mintzer vs. St. Paul Trust Co., 45 Minn., 323
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into which the Baldwin case had

thrown eminent counsel or by the

size of the tract before it. It decided

that the entire thirty acres were

exempt, and for the guidance of future

generations laid down a rule for such

cases which, with commendable mod

esty, it said had at least the merit of

certainty. And this is the rule in its

own words:

“A tract of land to be within the laid out or

platted portion of a city must be itself laid out

or platted. It must be a part and parcel of

that portion of the municipality which is

either laid out or platted, and not merely a

tract of ground not subdivided in any manner

15ut which may be surrounded in whole or in

part by tracts which have been laid out or

platted by other parties.”

No generous man will claim that it

is a necessary part of a court's duty

to give definitions of this sort designed

to set doubts at rest and to save

legislatures from the trouble of exer

cising their constitutional functions.

But, when an attorney comes across

such a one, he thanks Heaven and the

Supreme Court and takes courage.

With its help the timid client can be

encouraged to embark on litigation

and brief writing is made easy. But

there are two obvious difficulties

with judicial legislation as distin

guished from legislative legislation.

One difficulty is that the court which

enacts a statute can repeal it in the

very same decision and frequently

does so, either by attempting some

explanation or qualification or else

out of pure recklessness or wanton

ness of spirit. Of this danger the

case now under consideration affords

an interesting illustration. Any old

fool reading the definition just quoted

would say that a piece of land in

order to be in the “laid out or platted

portion” of a city must itself be laid

out or platted. But right there he

would be mistaken. It is true that

the definition which has at least “the

merit of certainty” puts it thus. But

immediately afterward the court adds

these terrible words:

“But from what has been said it must notí

be understood that a formal laying out o

land or its regular platting into lots, blocks,

streets and alleys according to statute is

absolutely essential in order to reduce the area

of the homestead from the larger to the

smaller tract, for there might be acts of the

owner which would amount to the laying out

of his property and [be] equivalent to its

platting.”

What these mysterious other “acts

of the owner” may be, which are not

platting and which at the same time

are platting, we are not told, but as

to them we are left in suspense like the

reader of the penny dreadful story

paper until some future installment

may enlighten us.

The weary seeker after truth, how

ever, whatever other sensations he

might experience from a perusal of the

Mintzer case, would at least feel sure

as to the accuracy of one inference.

He might have to admit that while

for the sake of “certainty” the court

had held that a piece of property in

order to be within the platted portion

of a city must itself be platted, it had

also perhaps to save the law from the

reproach of being an exact science,

held in the same case that it need not

be. But there could apparently be no

question from what both the court

and the statute said that if a piece of

urban property were itself platted,

it would be within the platted portion

of the city in the meaning of the

statute. And to this comfortable

identical proposition the bar clung

with feelings of considerable self sat

isfaction as though it knew something

about the homestead law until In re

Smith's estate, 51 Minn., 316 was
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decided in the fall of 1892. The opin

ion in that case affords an illustration

of the second difficulty attendant on

judicial legislation. A legislature

when it enacts a law can either by

implication or express provision,

repeal all previous statutes inconsis

tent with it. Courts cannot wipe the

tablet clean in this way and start

afresh. They may be ever so brave in

a constructive sense but it is seldom

long before they find themselves

brought to grief by the demands

for reconcilement asserted by some

obscure phrase in the printed laws

which they had overlooked. So our

own court, which had decided the

Baldwin case with full recognition

of the fact that under it 80 acres in

the heart of a great city might be

held exempt as a homestead because

such a contingency was not likely to

arise, and when it did arise to the ex

tent of 30 acres in the Mintzer case

went right on and for the sake of

“certainty” laid down the general

rule which has already been noted,

found itself confronted in the

Smith case with a problem of a most

upsetting character. The possible

limits of this article do not permit a

detailed examination of this decision.

But in general it permitted the ex

emption as a homestead, ofa four acre

tract within the corporate limits of

New Ulm and added to the rule of the

Baldwin and the Mintzer cases the

further qualification that to be with

in the platted portion of a city a piece

of property must not only be itself

platted, if the Mintzer case so holds,

but must be platted for urban, in

.distinction from rural or suburban

purposes.

With the word “lot” the courts

have had less trouble in their legisla

tive capacity, and had the legislature

itself kept its hands off the subject,

an intelligent guess as to its meaning

might be within the reach of a well

trained lawyer. The employment of

such a term as a measure of exemp

tion was certain to cause confusion

because a lot is, of necessity, of unde

termined dimensions. At first many

respectable authorities construed the

word as synonymous with “tract.”

or “parcel,” but in Wilson vs. Proctor,

28 Minn., 13, the Supreme Court

defined it as a lot “in the sense of a

city, town or village lot according to

the survey and plat of the city, town

or village in which the property is

situated.” This was a good enough

definition for the purposes of that

case, but it left many difficult ques

tions entirely unsettled. The most

obvious one was this: Suppose the

lots in a city vary in size according to

the recorded plats, what will be the

limit of the exemption? It was ten

years after the decision in the Wilson

case before the court was called on to

answer this inquiry and then” it

ruled: (1.) That the quantity of

landexempt is to be determined by the

size of the lots as marked out on the

plat of the addition of which the land

in question forms part, and (2) that

if lots in an addition are of variable

sizes on the plat, the ordinary or pre

vailing size in the addition is to be

taken as the measure. Passing over

the conspicuous injustice of such a law

for which the court was not respon

sible, this decision was very helpful.

It was based on a theory, which with

characteristic courtesy, the court con

ceived the legislature had in mind

when it passed the law. This notion

10Lundberg vs. Sharvy. 46 Minn., 350.
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of the legislature's having a theory

in the enactment of statutes is one of

most delicious and persistent of legal

fictions. The court's idea seemed to

be that the legislature thought people

of the same financial standing would

naturally live in the same quarter of

the city and intended to exempt for

ëach such class the same quantity of

land. But the legislature, by a note

worthy coincidence, gave the lie to this

flattery, and put to rest forever thesug

gestion that it meant anything by the

word “lot.” The opinion in Lund

berg vs. Sharvy was handed down

June 20, 1891. Three months previ

ously, (March 16, 1891,) the legisla

ture took upon itself to solve the

same problem which the court had

before it in that case, and this is

what it did. It amended the home

stead law by declaring that in cities

of more than five thousand people

there may be exempt as a homestead

a quantity of land not exceeding one

lot

“of the original plat or any rearrangment

or subdivision of such plat or any part thereof

as the same shall exist at the date of the com

mencement of the action or proceeding in

which the execution or other process herein

after mentioned shall issue, or of the death

under which the homestead is claimed or in

case the buildings occupy parts of two (2) or

more lots as legally platted at the time the

exemption is claimed a quantity of land not

exceeding in area one of the original lots in

the same block.”11

Presumably the Supreme Court was

not aware of the existence of this

legislative abortion when its opinion

in the Lundberg case was written.

But its attention will sooner or later

be called to it. If thereafter it

brashly speaks of the legislature as

having a theory in mind, or having a

mind at all, for that matter, in the

enactment of the homestead law or

its amendments, it will forfeit forever

*Gen. Laws Minn., 1891, Chapt. 81.

its reputation for sincerity and figure

before the public in the guise of a

courtier who obsequiously attributes

intelligence to a paretic sovereign.

The author of theamendment of 1891

is probably a good fellow, but as to

him the constitution ought to be sus

pended, and as a penalty for his

achievement, he should be subjected

to the “cruel and unusual” pun

ishment of explaining what it

ineans.

To summarise, the Minnesota home

stead law is in sad need of revision.

In as far as its significance is settled,

it is a monument of bad logic and

injustice. It protects from one man's

creditors property of only a thousand

dollars in value, while his neighbor

enjoys an exemption of a million.

And notwithstanding the conscien

tious efforts of our courts to the con

trary, it defies in its every provision

the inquirer's demand for information.

It may be that some of the stric

tures of this article may seem to

reflect on the court's position in some

of its opinions on this subject. Noth

ing is further from the writer's mind.

He has recently watched one of our

judges, capable, industrious, learned

and unbiasedly ambitious to do

justice without wavering, trying to

solve a homestead problem presented

to him for which the law itself and

the printed decisions afford no

guidance or assistance. The difficul

ties of the task are insuperable and

what our appellate court has accom

plished under similar circumstances is

a wonderful example of the judiciary's

ability to do both its own and the

legislature's work when driven to it.

As such it is deserving of admira

tion rather than of criticism. But

the same cannot be said of legisla

tures which waste their time over

buncombe bills and then go home

to prate about judicial usurpation

which their own negligence and

incompetency have compelled.

AMBROSE TIGHE.

St. Paul, Sept. 1, 1894.
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OUR PORTRAIT,

ON. CHARLES M. START was

born on a farm in Franklin

County, Vermont, in 1839, and re

ceived his early education at Bakers

field and Barre Academies. He was

admitted to the bar of Franklin

County in 1860. In July, 1862, he

enlisted in Co. I, 10th Vermont Volun

teer Infantry. On account of ill-health,

however, he was discharged in Decem

ber of the same year. In October,

1863, he came to Rochester, Minne

sota. In 1865 he was elected city

attorney, in which capacity he served

until the fall of 1869, when he was

chosen county attorney of Olmstead

County, which position he held for

eight years.

In the fall of 1879 he was elected

attorney-general of the state, serving

until March 11th, 1881, when he re

signed to accept the office of Judge of

the Third Judicial District in place of

Judge Mitchell, promoted to the

Supreme Court Bench.

In the fall of 1881 he was elected

and has twice been re-elected Judge.

His third term commenced January,

1894. He was elected each time

unanimously without the formality

of any party nomination.

He was nominated July 11th, 1894,

by the Republican State Convention

for ChiefJustice of the Supreme Court

of Minnesota.

Judge Start is in the very prime of

judicial life, and his vast experience

as practicing lawyer, county attor

ney, attorney general and district

judge will make his services on the

supreme bench of inestimable benefit.

Though never courting popularity,

he is beloved by the people. He en

joys the popularity which Lord

Mansfield desired, “that which fo!

lows; not that which is run after.”

There is progress in law as in every

thing else, and Judge Start has al

ways been under its conservative, yet

forward, impetus. He is a student, not

only of books, but of the events in

the midst of which he lives. He be

longs to that class of jurists who

recognize that the law is not a fixed

science, ossified in the reports, but

that it is expansive, in the hands of

enlightened magistrates, to accom

modate itself to every exigency of a

social system which is continually

increasing in complexity and in ne

cessity for the administration of

adequate justice.

N a certain town in Nevada there

was at one time a justice of the

peace, who had been born in the

Emerald Isle, and whose blunders

occasioned many a smile to the bet

ter educated members of the com

munity.

A subpoena had been issued from

his court to another Irishman to at

tend as witness in a case where James

Smith was the plaintiff, and Isaac

Williams et al. were the defendants.

Michael Fennessey, the desired wit

ness appeared in court before the trial

commenced, and during an informal

preliminary conversation he asked

bluntly, “Judge, who in the wurld is

‘et al.’? That's fuwhat Oi’m wantin'

t’be towld.”

“Well, well, Moichael,” exclaimed

his honor in utter amazement, “Oi

must say Oi’m a bit surprised that

an American citizen, an a man av or

thinary intilligince, should not know

the manin' of et al...! But for the bini

fit av the witness an any other gin

tlemin prisint that moight be ignor

ant as well as Moichael Fennessey,

Oi will explain. It is dirivated from

two Latin wurrds conthracted, an’

manes in its litheral an Amirican

sense, “at all, at all!”—Greenbag.
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OPINIONS OF THE ATTORNEY GENERAL.

SCHOOL-A District in which for three years

there has been no school, although a Dis

trict Organization has been maintained, held

entitled to apportionment as a new Dis

trict.

EXAMINATION OF TEACHERS – County

liable only for expense of advertising such

as are held in the county seat.

HON. W. W. PENDERGAST,

Supt. of Public Instruction.

Dear Sir: I beg to acknowledge

receipt of your communication of the

19th inst., in which you raise the fol

lowing questions.

1. A school district having had no

school for three years or more, has

kept up its organization, elected its

proper officers at annual meetings

and made regular annual reports.

The county commissioners have never

taken cognizance of the fact that

there was no school maintained in

such district. This spring a new

school house was built in said district

and a school taught therein for two

months. Is the district entitled to

apportionment as a new district?

2. The commissioners of Faribault

county claim that the notice provided

for in section 112 of the compiled

School Laws has reference only to one

meeting to be held at the county seat

and therefore refuse to pay the ex

pense of publication of notices of

other meetings. Have they properly

construed the law?

It may be fairly held that the dis

trict falls within the spirit of the

proviso contained in Sec. 132 of the

Compiled laws, and is therefore enti

tled to share any apportionment as a

new district. The fact is that there

was a discontinuance for all practical

purposes of the school kept in the

district for a period of upward of

three years. The case is very excep

tional in character, and in view of

all the facts presented, I deem it ad

visable to regard the district in the

light above suggested.

The statute provides that the super

intendent shall hold each spring and

fall in the county at least three meet

ings for the examination and licensing

of teachers, one of which shall be held

at the county seat and of which

meeting at least ten days notice shall

be given by publication in the news

papers of the county. The evident

purpose of the statute is to provide

for the holding of one meeting in a

central place in the county, which

shall have been noticed by ample

publication in the papers of the

county. It is therefore appropriately

provided that one of the three meet

ings shall be held at the county seat,

and that notice thereof shall be given

by publication in the newspapers

printed in the county. The commis

sioners are therefore correct in assum

ing that the county is not required

to pay the expenses incident to publi

cation of notices of any other than

the meeting advertised to be held at

the county seat.

The statute is somewhat directory

in the matter of publication of the

notices of the meeting to be held at

the county seat. It is left largely in

the discretion of the superintendent

of schools as to the number of papers

in which such notice shall be pub

lished. He ought to employ a suit

able number of papers in order to

give as wide publicity as possible to

the meeting to be held at the county

seat, and the board of county com
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missioners should allow the claims of

all papers thus designated by the

superintendant for such publication.

It is very manifest that the validity

of the meeting cannot be in anywise

affected by the question as to whether

few or many papers have been thus

designated.

Very respectfully,

H. W. CHILDS.June 21, 1894.

£AVINGS BANKS-Law of 1879, relating to,

repealed by Chap. 119, Gen. Laws of 1889.

HON. M. D. KENYON,

Public Examiner.

Sir: I beg to acknowledge receipt

of your communication of the 19th

inst., in which you call attention to

the earlier one of Mr. Goldsmith in

which he submits the following ques

tion:

“Is Chap. 22 of the General Laws

1885, amending Sec. 28 of Chap.

109 of General Laws of 1875, relat

ing to savings banks, still in force, or

has the same been repealed by the

enactment of Sec. 3, of Chap. 119 of

Gen. Laws, 1889, amending Sec. 28 of

Chap. 109 of Gen. Laws, 1879 re

lating to saving banks?”

You request my views upon the

question thus submitted.

By Chap. 22, Gen. Laws 1885, the

law of 1879 was amended by adding

thereto a certain clause. The law of

1889 above cited amended Sec. 28 of

the law of 1879, so as to read as set

forth in Sec. 3 thereof. The provision

added to the law of 1879 by the

amendment of the law of 1885 does

not, however, reappear in the law of

1889. It is a familiar rule in the con

struction of statutes that where a

statute is amended by the use of the

words “so as to read as follows,” all

provisions of the old law, reappearing

in the amendatory law, are deemed

to survive or continue in force; while

all those not thus re-appearing are to

be regarded as repealed. (Suth. Stat.

Const., Sec. 133.)

It therefore follows that the ques

tion submitted must be answered in

the affirmative. In other words,

that Sec. 3, of Chap. 119 of the laws

of 1889, has fully superseded the law

of 1879 and the prior enactment

thereof. Very respectfully,

June 27, 1894. H. W. CHILDS.

HIGHWAYS.—The fee in the soil of, unless

otherwise expressly provided by the legisla

ture, remains vested in the owners of fees of

the abutting property.

P. A. COSGROVE,

Arlington, Minn.

Dear Sir:-As you are, of course,

aware, the public acquired by con

demnation proceedings only as ease

ment in the land embraced within a

highway; in other words, the right

to use such land for the purpose of

public travel. The fee of the land, ex

cept when the legislature has made

other express provisions, continues

undisturbed In the

charter of some of our cities, like

St. Paul for instance, it is provided

that the absolute fee shall pass by

condemnation to the municipality,

and in such a case the right is upheld

to remove the soil and rocks, lying

in one portion of the street to another

portion, and in fact to dispose of

them for a purpose entirely foreign

to that of highways. (See Fairchild

vs. City of St. Paul, 46 Minn. 540.)

This is not, in my judgment, true of

ordinary country highways where

the right of easement is acquired by

virtue of the provisions of our general

statutes. While I have little doubt of

the right of the board of supervisors

to remove soil from the highway

in the owner.
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abutting on the lands of A to a por

tion thereof abutting upon the lands

of another, there is, of course, a limit

ation upon their authority in this re

gard. They certainly could not law

fully remove the soil to an unlimited

extent and regardless of the rights

of A.

Speaking, therefore, as generally as

you have been pleased to express your

question, it is my opinion that your

question should be answered in the

affirmative. Whether A may recover

damages against the town for the ap

propriation of soil taken from the

highway running across his land, is a

question which he must submit to his

private counsel.

Very truly yours, |

H. W. CHILDS.

June 22, 1894.

TAxATION-Tax Certificate-Taxable as

Personal Property until the time to redeem

expires.

MR. S. W. FURBER,

Northfield, Minn.

Dear Sir:—In your communication

of the 14th inst. you inquire, in sub

stance, whether a tax certificate is

sued by a county auditor for the sale

of lands delinquent is taxable, and

cite an opinion rendered by Hon. Gor

don E. Cole, while attorney general,

to the effect that such certificates are

not taxable.

When the opinion above cited was

rendered, the statutes expressly pro

vided that “every county auditor

hereafter delivering any certificate of

purchase of forfeited lands or other

lands sold for taxes, shall immediately

of his duplicate transfer the same to

the name of the purchaser.” This

statute was cited in that opinion as

authority for the view therein ex

pressed. The statute has, however,

undergone a material change in such

regard, and it is now provided that

title shall not pass by the certificate

until after the time of redemption has

expired.

The supreme court of this state has

held in the case of McLelland vs.

Omodt, 37 Minn. 157, that the cer

tificate of sale at tax-judgment sale

| neither passes the title to the holder,

nor gives him the right to possession

until the time for redemption has ex

pired. He cannot, therefor, dur

ing the redemption period, be prop

erly regarded as the ownerof the land

described in his certificate, and I deem

it fair to hold that until such time his

certificate is to be regarded as a cred

it within the meaning of that term as

employed in our tax laws. This view

is supported by an opinion rendered

by Ex-Attorney General Start, in

which he held that a foreclosure cer

tificate after foreclosure and before

redemption is taxable; that until the

time of redemption expires the pur

chaser at the sale has only a chattel

or equitable interest. I fail to per

ceive any difference in principle be

tween the case of a tax certificate and

a foreclosure certificate in this re

spect.

I am therefore of the opinion that a

tax certificate is taxable as personal

property.

Very truly yours,

H. W. CHILDS.

June 27, 1894.

The National Guard.—When called into actual

service by the Commander-in-Chief is to be

furnished sustenance by, and at the expense

of the State, without any deduction being

made therefor from the per diem of the men.

HON. HERMAN MUEHLBERG,

Adjutant General.

Sir:—In your communication of the

6th inst. you call attention to a bill
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rendered by the La Vaque Paint and

Wall Paper Company, of Duluth, for

board of soldiers during the strike at

Virginia, in the county of St. Louis,

and request to be advised whether the

state is properly chargeable with said

bill, and if so, from what fund may

the same be paid.

Section 3 of Article 6 of the Military

Code provides, in substance, that

whenever the National Guard of the

state is called into active service by

the Commander-in-Chief, the enlisted

men who respond to such call shall be

entitled to receive a per diem of two

dollars for the time actually engaged

in service, which compensation is to

be paid from the treasury of the state

upon the requisition of the Com

mander-in-Chief.

The guard was ordered out, in the

case in hand, by the Commander-in

Chief, at the request of the sheriff of

said county, and no provision was

made by the state for their subsist

ance during their term of actual serv

ice. The sheriff procured subsistance

for them at a hotel at Virginia, during

their stay at that place, and the bill

rendered is on account of accomoda

tions thus supplied.

A careful reading of the several pro

visions of article 6 of the said code

leads me to the view that the statute

implies that the guard, when called

into actual service, is to be furnished

subsistance by and at the expense of

the state, without any deduction be

ing made in the per diem of enlisted

men on account thereof. This is in

contradistinction to the rule obtain

ing when the National Guard is or

dered into camp by the Commander

in-Chief; as in the latter event it is

expressly provided that a deduction

of fifty cents per day from the pay

of enlisted men shall be made

for subsistence furnished by the

state. While neither the Com

mander-in-Chief nor the officers in

command of the Guard expressly

authorized the furnishing of supplies

by the proprietor of said hotel, it

may be fairly claimed that the sher

riff was acting as agent of the state,

or at least that his action in such re

gard was ratified by it. This being

so, it naturally follows that an obli

gation was thereby incurred by the

state, and the bill in question should,

in my opinion, be paid by it.

The only appropriation available

for the purpose of meeting such ex

penses is the appropriation made by

sec. 3 of art. 10 of the Military Code,

as that fund is expressly declared to

have been appropriated “for the pur

pose of carrying out the provisions”

of the act providing for the creation

of the National Guard. There can be

no question that the furnishing of sub

sistance to the men duringsuch actual

service, falls within the contemplation

of the said appropriation.

Very respectfully,

H. W. CHILDs.

June 15, 1894.

Arto's who may be partici

pants in in any case involving

novel points of law will greatly assist

us by furnishing a statement of facts,

with a memorandum of the decision,

to any of the following correspond

ents, who will forward them to us,

with the names of the attorneys, for

publication.

J. A. LARIMoRE, St. Paul, Minn.

GEO. H. SELovER, Wabasha, Minn.

A. E. DoE, Stillwater, Minn.

M. S. SAUNDERs, Rochester, Minn.

W.J. STEvENsoN, Duluth, Minn.

| A. CoFFMAN, St. James, Minn.



206 [vol. II.THE MINNESOTA LAW JOURNAL.

REVIEWS.

HE Historical Developments of the Jury

System. Maximus A. Lesser, A. M., L.L.

B. Lawyers' Co-Operative Publishing Co.

N.Y., 1894.

In his preface our author states that

this work is a labor of love, origin

ally read by him as an essay before

the Academy of Political Science of

Columbia College, and subsequently

revised and expanded from interest in

the subject,—and that, as such, he

prefers that it be judged.

The work is not one of value to the

mere practitioner, but one which will

not uselessly cumber the shelves of the

lawyer, and one which will be of in

terest to the general reader and valu

able to the student of law.

The chapters on “The Dikasts of

Greece,” “The Judices of Rome,” “The

Tribunals of the Ancient Germans.”

and “The Institutions of the Brit

ons,” although interesting in them

selves, and bearing the evidences of

thorough study, do not throw light

upon the historical development of

the English jury system. As well

might we seek for traces of similar

institutions among the Hindoos or

ancient Persians, or other Aryan peo

ple, and they doubtless could be

found; or, better still, exclaim with

M. Bourgoignon that the origin of

the system is lost in the night of time.

(P. 7.)

With chapter 6, “The System of the

Anglo-Saxons,” our author really be

gins his inquiry into the origin of the

English jury, and at once (P. 67)

comes upon the mooted question of

whether the institution is Saxon or

Norman.

On page 68 is given a table or list

of the authorities holding either way,

and it is at once observed that all

the older authorities concur in hold

ing the institution to be of Saxon pa

ternity, and that the more modern al

most as unanimously claim that it

was introduced or derived from the

Normans, and was not of Anglo

Saxon origin. Although our author

modestly does not attempt to make

his own opinion prominent, it is ap

parent that he belongs to the more

modern school. (P. 93.) And in this

we must agree with him. That some

Samon institutions or customs in a

measure affected the development of

the jury is doubtles true. Thus the

number of the traverse jury became

fixed at twelve, probably because that

was ordinarily the number of Saxon

compurgators. (P. 79.) But the in

stitution or custom whence immedi

ately sprang our jury is as undoubt

edly the inquisitio, or iniquisition, (a

French or Frankish institution which

had been adopted by the Normans),

“A proceeding unknown to the old

Germanic law,” which “crossed the

channel with the Normans,” and

which “while dying slowly out in

France began its peculiar and aston

ishing developement in England.”

(P. 95.)

From the inquisition our author

traces the assize of Henry II, which

he rightly calls “the immediate prog

enitor of the modern jury.” In fact

the assize was the same as the jury

latter became in all material particu

lars, differing only in the character of

the evidence upon which the recogni

tors based their verdict. The trial by

jury is said to have been a trial by
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witnesses to all intents and purposes

until about the reign of Henry VI,

(p. 104), but as our author states,

(p. 112,) “the circumstances which

tended to disqualify a man from serv

ing as a juror corresponded closely

with the disqualifications of wit

nesses at a later day, being perjury,

serfdom, near relationship, enmity

and intimacy (citing Bracton, de

Laud, Bk IV., c. 19.) Therefore, the

character of the evidence upon which

the verdict was rendered was much

the same where the jurors them

selves were witnesses, as where they

rendered their verdict upon the tes

timony of witnesses produced before

them.

By the middle of the 15th century

the jury was essentially the same as

it is at present with the exception of

this requirement of personal knowl

edge of the disputed facts on the part

of the jurors; and this requirement

was so gradually lost that no date

can be assigned when the jurors

ceased to be witnesses, and rendered

their verdict upon the testimony of

witnesses produced before them, thus

becoming the modern jury, although

the change had been effected at least

as early as the beginning of the 16th

century.

F all the periodicals which reach

our table, other than those of a

purely legal nature, the “Atlantic

Monthly” is unquestionably the most

interesting, and the one to which our

“jealous mistress” should take the

least dislike. Nor are its contents al

ways of a character entirely foreign

to that line of reading for which

lawyers are supposed to have an ex

clusive fondness. Thus the article of

J. Laurence Laughlin in the July

number on Monetary Reform in

Santo Domingo, although not of a

strictly legal character, is an account

of the making of certain laws for that

little island republic which will un

doubtedly prove of the greatest bene

fit to her and to her people. Also

the article, The Mayor and the City,

might have some interest to a lawyer,

even if he have, as we are assuming,

no literary taste whatever.

In the August number also some

things of “value” will be found. Thus

it may be well for the lawyer about

to try his first “horse case” to have

learned that the horse trader is a very

“superior person,” but, “unfortu

nately, not always absolutely hon

est,” and this he can learn, if nothing

more, from Mr. Merwin’s “Profes

sional Horseman.”

But levity aside, none of our period

icals maintain a higherliterary stand

ard than the Atlantic, and there are

none which surpass it in interest, or

which contain more timely articles on

matters of present concern.

INKERS–How did Van Brief

makesuch a failure of politics?

Blinkers—His head was so full of

legal phraseology that when he start

ed to make a speech, he used the same

style of language.

Well?

Well, the campaign was over before

he could say anything.

AN old judge of the New York Su

preme Court, meeting a friend

in a neighboring village, exclaimed,

“Why, what are you doing here?”

“I’m at work trying to make an hon

est living,” was the reply. “Then

you'll succeed,” said the judge, “for

you have no competition.”
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Pierce nuti. ER, Esq.

IERCE BUTLER, the

county attorney of Ramsey

County, is one of the youngest mem

bers of the bar. Born on a farm,

March 17th, 1866, in Waterford

Township, Dakota Courty, Minn.,

present

lege, Northfield, Minn., and gradu

integrity, ability and fearlessness has

made him what he is to-day, viz.: one

of the most popular young lawyers

of the Ramsey County Bar.

RANK M. NYE is a native of

Maine and is forty-two years of

age. His parents removed to North

western Wisconsin when he was an

infant. He grew up on a farm in the

St. Croix valley near River Falls.

After receiving a common school edu

cation and a course in the academy

at River Falls, he taught school

several terms, after which he com

menced the study of law. He was

admitted to the bar at Hudson, Wis

consin, in the spring of 1878. Shortly

after he located at Clear Lake, Polk

County, Wisconsin, and commenced

the practice of his profession. He

was soon elected district attorney,

which office he held two terms, after

- which he was elected to the lower

After attending the common schools

he began a course at Cârleton Col

ated June 16th, 1887, with a degree

of B. S.

Butler came to St. Paul and studied

law, was admitted to practice in

October, 1888, and began practicing

for himself in 1889. He was appoint

In July of the same year Mr.

ed assistant county attorney on Jan

uary 1st, 1891, by Thos. D. O'Brien,

the county attorney and was elected

to the office of county attorney in

November, 1892. He appointed as

his assistant, S. J. Donnelly, his

former law partner. His record as a

prosecutor is one of the best in the

history of Ramsey County, and he

has no equal for his age as a criminal

lawyer in the state. Personally he

has a charming and agreeable man

mer, is an eloquent speaker, and his

FRANK M. NYE, Eso

house of the Wisconsin legislature.

He was a warm personal friend of

Hon. John C. Spooner, and had the

honor of presenting his name to the
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legislative caucus for the United

States Senate.

In the spring of 1886 he removed

to Minneapolis, and soon after was

appointed assistant county attorney

of Hennepin County by Robert Jame

son. In the fall of 1892 he was elected

county attorney, which office he now

holds. He has lately been unani

mously re-nominated by the Repub

lican party.

His term of office now nearly com

plete, has been one of unusual labor

and responsibility. He has tried a

large number of important criminal

cases, among which were the cases of

Dugan and White charged with the

murder of James R. Harris; Richard

Kennedy, charged with the murder of

Joseph Hoy; Philip Schieg, Louis and

Frank Floyd, charged with robbing

the Bank of Minneapolis, all of whom

were convicted and are now under

sentence. Numerous other cases of

less note have been successfully prose

cuted.

He has proven himself a fearless and

impartial officer, a vigorous prosecu

tor and an eloquent advocate.

EXPENSES VS. PROFITS.

NEW YORK firm of wholesalers

that sends out commercial trav

elers recently wrote as follows to one

of its representatvies:

We received your letter dated

Urbana, O., of the 26th ult., with

route list and expense account. What

we want is orders. We want no

weather report nor map of Ohio, and

we have big families of our own to

make expenses. We find in your ex

pense account an item of $2.50 for

15illiards; please buy no more billiards

for us. And also $7.50 for horse and

buggy. Where is the horse, and what

did you do with the buggy? Cigars

seem to be dear out west, so we send

you to-day by express two boxes of

New York cigars. The one costs

$1.40 per box, and the other 90

cents per box. The one at $1.40

you can smoke yourself, one cigar

after each meal; the one at 90 cents

you can use to treat your customers.

We also send you samples of an ar

ticle that costs us $5 a gross. Sell

it for $5 a dozen. If you can't get

$5 take $2.25. You might offer it

as a novelty, as we've had it but

two years in stock.

Do not date any more bills ahead,

as the days are getting longer.

Yours truly,

—Law Student's Helper.

NOBLY DOING HERPART.

“Yo' husband is the editor of

the Bugle, I believe?” said

the neighbor who had dropped in to

make a friendly call.

“Yes.”

“And, as you have no family and

have considerable leisure on your

hands, you assist him now and then

in his editorial work, I dare say?”

“Oh, yes,” answered the brisk lit

tle wife of the young newspaper man,

hiding her strawberry-stained fingers

under her apron, “I edit nearly all his

inside matter.”—Chicago Tribune.

Visito: your son taking a

very thorough course in college

Fond Mother—Indeed he is. The

poor fellow is really too conscienc

tious. This is his fourth year in the

freshman class, and they tell me there

is a great deal there that he can

learn yet.—The Detroit Free Press.
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THE DISTRICT COURTS.

IN searching through the files of the

various courts, matters of curious

interest, as well as matters of value

to the profession, are oftentimes dis

covered.

Thus the opinion of Hon. A. H.

Young, formerly judge of the Fourth

District, rendered almost twenty

years ago, in the matter of the appli

cation of Martha Angle Dorsett to be

admitted to practice as an attorney

and counselor at law, will be of great

interest to certain applicants for the

same permission to-day, who possess

the same disqualification, and also,

we trust, the same qualifications.

The court said:

“The applicant has furnished to the

examining committee and court sat

isfactory proof that she possesses the

requisite qualifications as to age,

moral character, learning and ability,

to entitle her to admission; but she

is a female, and does not, therefore,

come within the scope of the statute

above quoted. It is true that the

statute does not, in express terms,

declare that females shall not be

admitted to practice; still, by affirma

tively providing who may be so ad

mitted, limiting the class to males,

there is an implied inhibition against

the admission of females, quite as

plain and binding as though the sec

tion contained an actual prohibition.

The statute referred to is exactly like

the territorial statute of 1857, and

which has therefore been in operation

for twenty-five years.

“A quarter of a century ago it was

an unheard of thing for a woman to

apply to be admitted to practice in

the courts of any of the states, and

it is scarcely to be inferred that the

limiting clause referred to was at

that time intended by the legislature

to possess any significance as a nega

tive act. During the period referred

to, very many important alterations

have been made in the laws of this, as

also many other of the states. En

larging and defining the powers and

liabilities of married women, and in a

measure approaching to the recogni

tion of the rights and qualifications

of females to exercise the functions of

citizenship in the broadest sense. A

limited right of franchise has been ac

corded in this state. In Iowa,

Illinois, and possibly some other

states, women have, by express

statute or by an implied right, where

the law is silent upon the subject,

been admitted to practice in the

courts. In Wisconsin, the supreme

court, under a statute containing no

positive, and a very doubtful, if at

least any implied, prohibition, rejected

an application of a woman to be

admitted to that court on general

principles. The arguments of Chief

| Justice Ryan, in deciding the case

referred to, are not without merit

and sound reason, and yet it will be

claimed that there is a smattering of

a conservatism which assumes to

exercise a guardianship of advisory

protection over females, which is not

in accordance with the advanced

ideas of unlimited rights of citizenship

on the part of such persons.

“The law is noted for its conserva

tism, and especially so is that class of

lawyers and judges who have made
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their profession a life study, and be

lieve that a lawyer can only attain to

a standing worthy of his calling by a

life-long application thereto. The

part assigned to women by nature,

is, as a rule, inconsistent with this

idea.

“The work which the wives and

mothers of our land are called upon

to perform, and the part they are to

take in training and educating the

young, and which none other can do

so well, forbids that they shall bestow

that time (early and late) and labor,

so essential in attaining to the emi

nence to which the true lawyer should

ever aspire. It cannot therefore be

said that the opposition of courts to

the admission of females to practice,

when such opposition has been man

ifest, is to any extent the outgrowth

of that conservatism, or as it is some

times styled, ‘old fogyism, which is

opposed to the enfranchisement of

women; it arises rather from a com

prehension of the magnitude of the

responsibilities connected with the

successful practice of law, and a

desire to grade up the profession, and

encourage only those to adopt the

same, as from their attainments, nat

ural and acquired, are qualified for,

and from their adaptability and earn

estness, it may reasonably be expected

will honor the calling. Sex is by no

means the only criterion by which to

determine this question, as is evi

denced by the many male persons ap

plying for admission, whose charac

ters, learning and ability entitle them

to take but a low seat in the practice;

such is the proportion of this class of

applicants received, that the “lower

seats' are all full, and for the honor

of the profession, it is desirable that

every means should be adopted which

will tend to raise the standard of

legal ability, not forgetting moral

worth.

“And in this it is not attempted to

underrate or belittle the natural qual

ifications of females for the profes

sion, as many are unquestionably in

such respects fitted to take a high

place in any calling or profession, and

when such an one possesses such a

love for the law as that she is thereby

impelled to adopt the profession as a

life calling and is willing to give her

best years to the prosecution of the

same, preferring such a life to that of

wifehood and motherhood, in all

which those words imply, I do not

think the profession would suffer from

any such accession.

“But the courts have not made, nor

will they ever assume to dictate, the

law in the premises, and when the

people of the state, in a legislative ca

pacity, shall remove the disability, I

doubt not the profession as now con

stituted will heartily welcome to its

ranks this applicant and others of

like merit, and seek to adapt the prac

tice in all respects so far as possible to

the new element thus introduced. For

the reason first stated, however, this

application must be refused.”

So ordered.

A. H. YOUNG, J.

In the matter of the application of Martha

Angle Dorsett to be admitted to practice as:

an attorney and counselor, Court of Common

Pleas, Hennepin County, September, 1876.

Charles Stoppel vs. John Marton, et al.

(District Court, Olmstead County.)

| NEGOTIABLE INSTRUMENTS:–PART

NERSHIP. – Liability of retiring part

ners on notes of the firm, where the indebt

edness is assumed and agreed to be paid by

the continuing partners.

M., B., C., S., F. S. & F. J. S., were

partners as a Separator Butter Co.
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M., as president and B. as secretary,

were authorized to execute notes for

the firm. F. S., as agent for his father,

F. J. S., in the latter's dealings with

the firm, delivered $230 of his own

money to B. as a loan to the firm.

B. (nothing being said as to whom

the money in fact belonged), delivered

a receipt that the firm had received

the money of F. J. S. Afterwards, F.

S. and F. J. S., being both present, M.

& B., on behalf of the firm executed a

note for that amount, payable to F.

J. S. or order, dated back to the day

it was received. F. S. read it and

made no objections. Next day M.,

by agreement, sold all his interest in

and retired from the firm. The re

maining co-partners agreed to assume

and pay all debts, including this note.

F. S. was present and knew the terms

of this agreerment but made no claim

of mistake in the payee of the note.

Afterwards the second partnership

was dissolved, and B. retired there

from. The remaining membersformed

a new firm and made a similar agree

ment with B. But B. prior thereto was

informed by F.S. of the mistake made

in the payee of the note. Thereafter

C. retired from the firm on the same

terms as M. & B., and a new firm was

formed by the remaining partners. F.

S. presented the note to the last

formed firm, which paid interest there

on for one year and continued to do

so until Sept. 16, 1893. No principal

was paid and F. J. S. never agreed to

extend the time of payment. After

maturity and before suit, the note

was sold to C.S., the plaintiff. HELD,

that all the defendands except M.

were liable upon the note, and that

M. recover costs taxed against plain

tiff. Start, J.

Pond vs. Anderson.

(District Court, Kandiyohi County.)

JUSTICE COUR I-Notice of Appeal from, can

not be made by Mail, but must be Personal

or by Leaving it at such Person's Place of

Abode.

PROOF OF SERVICE OF, where Attempted to

be made by Mail, should State Residence of

Party Attempted to be Served.

Appeal by defendant from justice's

judgment. The notice of appeal was

served by mail, addressed to plaint

iff's attorneys in North Dakota.

The proof of service filed with the

justice showed this, but did not show

and there was nothing in the record

to show, where the attorney for

either party resided.

Powers, J. 1st. If notice of appeal

can be served by mail in any case, the

proof of such service was insufficient

to confer upon the justice jurisdiction

to allow the appeal.

2nd. That notice of appeal cannot

be served by mail, but only in the

manner provided by sec. 114 chap.

68, Gen. Statutes 1878; “by deliver

ering a copy thereof to the person up

on whom service is made, or by leav

ing a copy at the residence of such

person.” Appeal dismissed.

Herman vs. Nieman.

(District Court, Chippewa County.)

JUSTICE COURT, NOTICE OF APPEAL

FROM, Signed by an Attorney who did not

Appear at the Trial, with an Admission of

“Service” by Attorney and of “Due Serv

ice” by Party. Sufficient.

Appeal by plaintiff from justice's

judgment. Defendant moved to dis

miss the appeal on the grounds of the

insufficiency of the notice of the ap

peal, and the proof of its service.

The defendant appeared at the trial

in person, and without an attorney;

his notice of appeal was signed by an

attorney at law. The proof of serv

ice was on the back of the original
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notice: 1st. An admission of “serv

ice” signed by defendant's attorney;

2nd. An admission of “due service.”

signed by defendant. Motion to dis

miss appeal denied.

POWERS, J.

Geo. S. Maxon vs. Samuel Glover.

(District Court, Hennepin County No. 60372.)

ATToRNEY's LIEN AFTER DUE NOTICE

Thereof Given is Superior to the Right of a

Defendent to Set Off the Judgment Against

Him Against a Judgment Held by Defend

ant Against Plaintiff.

SET OFF, right of in this State Exists only

by Order of Court and not as of Course.

This action came on for hearing at a

special term held Saturday, the 28th

day of July, 1894. On the defendant's

motion to have allowed to him, the

said defendant, as a set off pro

tanto against the judgment recovered

in this action, a judgment assigned

to him, the said defendant, by

Michael Roeller.

O. Mossness and W. E. Hewitt for

plaintiff and Rea Hubachek & Healy

for defendants.

RUSSELL, J. On the 6th day of

June, 1894, the plaintiff in this action

secured a verdict against the defend

ant for the sum of one hundred

and twenty-five dollars. On the 7th

day of June, 1894, the attorneys for

plaintiff claim to have taken from the

plaintiff an assignment of the verdict,

the consideration for which was the

service rendered in this action. The

fees which they were to receive were

set out in a written agreement made

by them with the plaintiff by which

it was provided that they were to

receive $175.00, if the judgment did

not exceed that sum and the costs,

they agreeing to advance the costs.

After the return of the verdict the

defendant for a valuable considera

tion had assigned to him a judgment

against the plaintiff which had been

rendered in the municipal court of the

city of Minneapolis in favor of one

Michael Roeller on the 16th day of

January, 1891. A transcript of the

judgment was filed and docketed in

this court on the 17th day of Jan

uary, 1891. On the 10th day ofJuly,

1894, an execution was issued on the

judgment, out of the court which on

the 12th day of July, 1894, was

returned wholly unsatisfied.

On the 19th day of June, 1894, the

defendant gave notice to the plaintiff

of the assignment of the Roeller judg

ment which at that time amounted

to the sum of $105.85. On the same

day, but after the notice of the as

signment, the attorneys in this action

gave notice to the defendant of their

lien as attorneys. On the 21st day

of July, 1894, judgment was entered

in this action for the sum of $180.19,

being the amount of the verdict, costs.

and disbursements. On the same day,

July 21st, the defendant procured

from one of the judges of this court.

an order on the plaintiff to show

cause why the amount of the Roeller

judgment should not be set off

against the judgment in this action.

The question presented is, did the

defendant acquire, by the assignment

of the Roeller judgment and the

notice of the same given by him to.

plaintiff, the right to set off the

amount of that judgment against the

judgment of plaintiff in the action to

the exclusion of the attorneys lien ?

It is provided by subdivision 4 of sec.

16, chap. 88, General Statutes of

1878, that an attorney has a lien, for

his compensation, upon a judgment,

to the extent of the compensation
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specifically agreed on, from the time

of giving notice, to the party against

whom the judgment is recovered.

The attorneys, then, under this pro

vision, had their lien by giving notice

on the 19th of June. This is not dis

puted; but it is claimed that it is sub

ordinate to the amount due on the

judgment now held by the defendant.

The defendant has the right to assert

his claim by way of set off; but he

does not, by mere ownership of the

judgment and notice of the assign

ment to him create a lien on the judg

ment against him superior to the at

torney's lien. There does not exist in

this state the right to set off one judg

ment against another without the

order of court.

The right to set off, and the right

to attorney's lien, to be made effective,

require the action of the parties; in

the one case an application to the

court, and in the other notice to the

judgment debtor of the claim of lien.

Peri et. al. vs. Harkness 52 N. W. 581.

Hroch vs. Aultman & Taylor Co. 54 N. W.

269.

Williams et al. vs. Ingersoll et al., 89 N. Y.

509.

Henry vs. Traynor, 52 Minn., 234.

Bradt vs. Koon, 4 Cowan 416.

In this case the notice of the attor

ney's lien was given before the right

to set off was asserted and the lien

urged by defendant that the lien for

attorneys fees was merged in the as

signment of the verdict to the at

torneys. This might be true in some

cases, but not under the circumstan

ces shown here. The assignment was

made on the consideration of the

services, and merely as a recog

nition by plaintiff of the lien. It did

not prevent the attorneys from as

serting the lien against the defendant

was, therefore, superior. It is #

who was no party to the assignment

and who does not recognize it, but,

on the other hand, seeks to have his

set off allowed, notwithstanding the

assignment.

For these reasons the motion is

denied.

G. A. Tuft vs. The Cudahy Packing Company.

(District Court, St. Louis County.)

LIBEL-Report to Persons Interested. Where

persons engaged in a certain trade agree to

report to each other, for their mutual pro

tection, the failure of purchaser to meet

his payments as they become due, and one

does make such a report in pursuance of such

an agreement, he is not liable to such delin

quent purchaser therefor if his action is with

out malice.

Defendant, a wholesale dealer in

meats at Duluth, Minn., made an

arrangement with all other whole

sale dealers in meats in Duluth, that

each should make to the others weekly

reports of all retail dealers in meat,

their customers in that vicinity, who

should be a certain length of time in

default in the payment of their bills

for meat. All the members of the

association were to deny credit to

personsso reported until the bills were

paid, of which payment each member

was to receive immediate notice.

Plaintiff was a retail dealer in meat

at Carlton, Minn., whose business, to

be successfully prosecuted, required

credit with the members of the assoc

iation, with some of them he had had

such dealings, and from any of whom

he might at any time call for credit.

Defendant reported him in default

for the sum of five dollars and eleven

cents,($5.11), and not being able to

obtain credit he was compelled to

close his business, which had been

yielding him a profit of fifteen hun

dred dollars, ($1,500.00) per year.

Plaintiff had bought of defendant,

and received and used without
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objection at the time, meats of the

value of forty-three dollars and forty

four cents, ($43.44), at contract

prices, but paid only thirty-eight dol

lars and thirty-three cents, ($38.33),

claiming a deduction for defects in

quality: The reports made by the

members of the credit association

were strictly confined to other mem

bers.

ENSIGN, J. In this case the first

question which arises is,–Was the

plaintiff indebted to defendant on the

first day of November, 1893, the

date of defendant's report of his

delinquency.

The bill of goods furnished

amounted at contract rates to forty

three dollars and forty-four cents

($43.44). The plaintiff received and

used the goods, and on the same day

sent the defendant thirty-eight dollars

and thirty-three cents, ($38.33), with

a statement that that was the

amount of the bill as he understood

it, and that if it was not correct he

would make it right. This gave to

the defendant no notice that plaintiff

claimed the goods to be deficient,

either in quality or quantity, and no

notice of such claim appears to have

been given to the defendant up to the

time when he made its report of delin

quency.

It is well settled in this state that,

by receiving and using the goods, as

plaintiff did, he precluded himself from

claiming that they were not such as

the contract called for.

Haase vs. Nonnemacher, 21 Minn.,

486.

This has been followed by a line of

decisions to the same effect.

Plaintiff therefore owed the defend

five dollars and eleven cents, ($5.11),

and defendant might lawfully state

the fact.

Nor would the result be different if

the subject matter of the report made

by defendant was in fact false. The

good faith with which defendant

made the report being conceded, the

only question presented is whether,

under the circumstances, the report so

made can be considered as privileged.

It appears that all who received the

report of the plaintiff's delinquency

from the defendant were directly

interested in the information which it

gave.

The law applicable to such a case is

well settled by a series of adjudica

tions both in this country and Eng

land, among others the following:

An action will not lie for a combina

tion to do a lawful act, as for

instance, against officers of insurance

companies for agreeing to refuse

insurance on a boat, however malici

ous their motives may be. Any one

alone might refuse for any reason

satisfactory to itself, or without a

reason, and what one might do all

might agree to do.

Hunt vs. Simonds, 19 Mo., 582.

A like case is Bohn Mfg. Co. vs.

Hollis, 55 N. W. Rep., 1119.

But while men may agree to refuse

to deal with a person, they have no

right to induce others not to deal

with him.

Delz vs. Winfree, 80 Texas, 400.

Merchants have an interest in

knowing, and have a right to know,

the character of those with whom

they deal or of those who propose to

deal with them, and of those upon

whose standing and responsibility

they, in the course of their business,

have occasion to rely. They may
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make inquiries of other merchants,

and if such merchants in good faith

communicate information which they

have or think they have, the com

munications are privileged. In such

a case, proof that the communication

is false is not sufficient to raise the

presumption of malice.

Ormsby vs. Douglass, 37 N. Y.

4.77.

Communications as to a man's

business character and standing,

made to one having an interest in

knowing, and by one who is so situ

ated towards him as to make it a

duty or proper that he should give

the information contained in such

communication, are privileged, and

hence not actionable unless express

malice is shown. Between parties

so situated such communications are

protected, even though volunteered.

Erber vs. Dunn, 12 Fed. Rep. 626.

Such cases is Trussell vs. Scarlett,

18 Fed. Rep., 214, and Mitchell et

al. vs. Bradstreet Co., 20 L. R.A. 138,

where the alleged libelous matter was

sent to all the subscribers of a mer

cantile agency,are not applicable to the

case at bar, where only those directly

interested in the matter communi

cated received the communication.

Lord Campbell, in Harrison vs.

Bush, 32 Eng., Law and Equity

Reports, 173,

lays down the following canon of the

law of libel to-wit:

“A communication made bona fide

upon any subject matter in which the

party communicating has an interest

or with reference to which he has a

duty, is privileged, if made to a person

having a corresponding interest or

duty, although it contained crimina

tory matter, which, without this

privilege, would be slanderous and

actionable. Duty in this connection

means not only legal duty, but moral

or social duties of imperfect obliga

tion.”

This canon is cited and approved in

Van Wyck vs. Aspinwall, 17 N.

Y., 190.

The foregoing rule as to privileged

communications is approved and ap

plied to the case of an association of

wholesale butchers for mutual pro

tection against dishonest and insol

vent customers, who agree not to

sell goods to any person indebted to

a member of the association.

Delz vs. Winfree, 25 S. W. Rep. 50.

In the case at bar, there was a

mutual interest among the members

of the credit association in the infor

mation which they aggreed to com

municate to each other, and a com

munication made pursuant to the

agreement, in good faith, is a privi

leged communication.

The communication set out in the

complaint was of that character, and

there being no proof of express

malice, any falsity of the communica

tion itself gives no right of action.

The plaintiff cannot recover.

Franzen, Assignee, vs. Mabon.

(District Court, Ramsey County. No. 58741.)

C.D. and Thos. D. O'Brien for plaintiff, Owen

Morris for defendant.

SURETY.-Accomodation maker of renewal

note released by exchange of collaterals put

up as securety for payment of original note.

Action on promissory note by assignee in in

solvency against accomodation maker.

This action having been tried and

submitted to thecourt without a jury,

the court finds as facts:—

1. All and singular the allegations

in the complaint contained are true,

save as hereinafter stated.
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2. Said note was given for the

consideration and under the circum

stances following, viz.: About April

1, 1891, one Hendrickson, being then

president of a bank known as the

Redwood County Bank was desirous

of obtaining therefrom by way of

loan, the sum of $2,000, and to this

end, at his instance, defendant made

his promissory note to said bank for

said sum, of the same date and of like

tenor and effect, save as to payee, as

said note described in the com

plaint, and thereupon said note was

duly delivered to said bank, which in

consideration thereof paid over to

said Hendrickson said sum of $2,000,

no part of which was received by the

defendant. As part and parcel of the

same transaction, pursuant to the

mutual understanding and agreement

between said Hendrickson and said

defendant, said Hendrickson duly as

signed, transferred and set over to

said bank as collateral security for

the payment of said note, twenty

shares of the capital stock of the St.

Paul German Accident Insurance

Company, which were then and there

reasonably worth and of the value of

$2,500, and furthermore agreed with

defendant to pay said note and inter

est and save defendant harmless there

from. Said defendant executed said

note for the sole benefit and accomo

dation of said Hendrickson and upon

said Hendrickson's agreement to put

up said stock as collateral and to pay

said note and interest and save him,

said defendant, harmless therefrom,

and derived no benefit whatever from

said transaction. Afterwards, by

sundry mesne transfers, plaintiff's

assignor became the owner and holder

of said note and said stock as collat

eral therefor. Plaintiff's assignor,

said St. Paul German Insurance Com

pany, while so the owner of said note

so executed to said bank and said

stock as collateral thereto, on or

about the month of November, 1891,

then having full knowledge of all the

facts aforesaid, released and surrend

ered said shares of stock to said

Hendrickson and took in exchange

therefor from said Hendrickson 137.

shares of the capital stock of a corp

oration known as The Capital City

Real Estate and Improvement Com

pany, of the par or face value of Fifty

Dollars per share, and at or about the

same time procured the defendant to

execute and deliver to it the note in

said suit in place and stead of said

note to said bank and which last men

tioned note to said bank was then

and there surrendered and delivered

up to said defendant by said Insur

ance Company upon the mutual un

derstanding and agreement that the

note in suit should take the place of

said note to said bank. Whether

said exchange of stocks so held as

collateral was made before or after

said substitution of notes does not

appear, but said defendant had no

notice, nor knowledge of said ex

change of stocks and the release

and surrender of said original pledge

until some time during the following

year, and long after said substitution

of notes and exchange of stocks, and

never consented thereto. Said Acci

dent Insurance Company stock when

so surrendered and exchanged for said

Capital City stock exceeded in value

the amount then due on saii note.

What, if anything, said Capital City

stock was then and thereafter worth

does not appear.
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3. Save as hereinbefore found, the

allegations of the pleading are not

true.

As conclusions of law, the court

found:

1. That by the surrender of said

German Insurance Company stock to

said Hendrickson without defendant's

knowledge and consent, said defend

ant became and was released from all

liability on said note.

2. That plaintiff is not entitled to

any relief in this action, and that de

fendant is entitled to judgment that

plaintiff take nothing by this action

and for his costs and disbursements.

OTIS, J.

N. W. Halstead vs. St. Paul German Ins. Co.

4District Court, Ramsey county. No. 56019.)

Humphrey Barton for plaintiff. C. D. & Thos.

D. O'Brien for defendant.

INSURANCE– Assignee for Benefit of Credi

tors.- An assignmene by an insurance com

dany under the law of 1881, held not to

abrogate a clause in the policy providung

that action on the policy must be brought

wiihin one year from date of loss. - Screven

vs. Franzen, Minn., L. J. Vol. II. No. 3, and

59 N. W. Rep. 996, distinguished.

Action against the assignee of an

insolvent insurance company. It ap

peared from the complaint that the

policy contained a clause requiring

any action brought thereon to be

brought within one year from the

time of loss and that this action was

commenced more than two years after

the loss sued for. It was urged by

the plaintiff that the case was within

the rule of Screven v. Franzen and

that the insolvency and assignment

of defendent's assignor prevented the

running of the limiting clause.—On

demurrer sustained.

KERR, J. The property of plain

tiff's assignor was insured by defend

ant against loss by fire. The policy

contained a provision in effect limit

ing the time in which suit could be

brought on the policy, to one year

from the date of the fire.

The property was destroyed by fire

March 17th, 1892. On April 14th,

1892, defendant being insolvent,

made a general assignment for the

benefit of its creditors, under the

insolvent law of 1881. Proofs of

loss were duly made, and plaintiff's

claim, long prior to the expiration of

said year of limitations, was duly

filed with defendant's assignee, and

still remains so filed as a claim

against said insolvent estate, on

which claim, however, nothing has

yet been realized by plaintiff.

Now more than two years after

the date of said fire, plaintiff brings

this suit at law against the defendant

insurance company to recover for

said loss, and claims that, by virtue

of said assignment, and the proceed

ings thereunder, set up in the com

plaint, the defendant has waived or

estopped itself to claim the benefit of

said limitations clause.

The authority relied upon to sup

port this claim is the case of Screven

vs. Franzen, assignee of the St. Paul

German Ins. Co. recently decided in

our supreme court, (59 N. W. Rep.

996). It was there held that the

assignment by the insurance com

pany operated as a waiver of the

limitation clause, as to the trust fund

in the hands of the asignee, the claim

being a valid one at the time of the

assignment.

There is abundant authority to

sustain that decission, some of the

cases being put upon the ground that

the assignment created a trust, and

that the statute of limitations

which ran against the debt ceased to
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run against the trust, upon well

established equitable principles; and

others upon the ground that the

assignment and the specific schedu

ling of the debt in question were in

the nature of a new promise so far

as the proceedings under the assign

ment are concerned.

But there has been no authority

cited, nor have I been able to find

any, to sustain the claim of the plain

tiff, that such an assignment abro

gates the limitation clause in the con

tract, so as to bar any advantage

from it in a suit at law, entirely dis

tinct from and disconnected with the

assignment or the trust fund created

thereby. On the contrary, the case

from 32 Md., cited by our supreme

court, indicates the opposite view,

and the more recent cases of Roscoe

vs. Hale, 73 Mass., 275, and Stod

dard vs. Doane, 73 Mass., 387, and

Richardson vs. Thomas, 79 Mass.,

381, the last two from the pen of

Chief Justice Shaw, are closely in

point and altogether antagonistic to

the contention of the plaintiff here.

My own judgement being fortified

by such eminent authority, I feel free

to follow it in this case, although it

may be true, as claimed by plaintiff,

that the phraseology used by the

learned judge who wrote in the Min

nesota case referred to, would indi

cate some doubt in his mind whether

the principle might not be extended

to cover such a case as that at bar. .

As to the further claim of plaintiff,

that defendant is estopped to claim

advantage from the limitation clause

in the policy by conduct of assignee

with respect to the claim filed with

him, I am unable to draw any such

conclusion from the facts set up in the

complaint, conceding for the purposes

of the argument that the defendant

is bound by the conduct of the assig

nee in that regard.

James C. Harper vs. Walter N. Carroll, Assig

nee, et al.

(District Court, Hennepin county, No. 60793.)

STOCKHOLDERS- Banks and banking -

Assignment for benefit of creditors - The

holder of bank stock, who transfers the

same within one year prior to the assign

ment of the bank, is liable under the statute

to the creditors of the bank thereon in an

action brought more than one year after

transfer.-On demurrer to complaint; over

ruled.

Wilkinson & Traxler for plaintiff; W. S. Dwin

nell and F. F. Davis for defendants.

The facts sufficiently appear in the

memorandum.

ELLIOT, J. OnJuly 8th, 1893, the

Citizens Bank, acorporation being in

solvent and unable to meet its obliga

tions, suspended payment and made a

general assignment for the benefit of

creditors. This action is brought for

the purpose of enforcing the statu

tory liability of shareholders under

Art. 9, of the Constitution of Minn.,

and Sec. 21, Chap. 33, Gen. St., 1878.

The defendants, Hill, Sons & Co.,

were the holders of $5,000 of the

stock of the corporation and trans

ferred the same to other parties sub

sequent to July 8th, 1892, and

prior to July 8th, 1893, but more

than one year before the commence

ment of this action. The defendants

contend that liability attaches only

to those who are stockholders at the

time and within one year prior to the

commencement of the action to en

force the liability. I do not think

that this is the true construction of

the statute. The double liability

attaches to all who are stockholders

at the time the assignment is made,

and who have transferred stock with

in one year prior to such assignment.
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*ary M. Row vs. The American Masonic Ac- defendant recognizing or submitting
cident Association.

(District Court, Ramsey county. No. 56897.) himself to the jurisdiction of the

CHANGE of vBNUE – when demand for court was equivalent to an appear

may be made. ance; such for instance, as moving to

APPEARANCE- Any act which calls into asi - dgm for want ofaction the power of the court, save to deter- set. s de a Ju ent o

mine the question of its own jurisdiction, is jurisdiction, coupled with other

an appearance and a submission to the juris- - -

diction of the court. grounds, or with a motion for leave

- to answer.

After service of summons, and be

fore answering or makingother form- Curtis vs. Jackson, 23 Minn, 268.

al appearance, defendant made de- Frear vs. Hichert, 34 Minn., 96.

mand for change of venue. The ap- Godfrey vs. Valentine, 39 Minn.,

plication was resisted on the ground 336.

that the same was improperly made In the former case the following

before appearance. language of the Supreme Court of

OTIS, J. Defendants residence and Iowa is cited with approval: “If

place of business and where only it a party so far appears as to call into

maintains an office is in Hennepin action the power of the court for any

county, and there was the place purpose, except to decide upon its

where this action should properly own jurisdiction, it is a full appear

have been brought. ance.” Within this rule the service of

After personal service of the sum- a demand in the case at bar was as

mons, and without service of formal well a full appearance in the action.

notice of appearance, its attorney, But whether it operated as a full

duly retained by it for all the pur- appearance, so as to entitle the de

poses of the action, served in its be- fendant to notice of further proceed

half a written demand for change of ings, it was in my opinion a sufficient

venue in due form subscribed by him demand. There is no question but

styling himself “attorney for defend- the attorney was by the defendant

ant.” Upon motion for such change, authorized to make and serve the de

supported by proper affidavits, made mand, and plaintiff's attorney in his

after answer, plaintiff claims that the rebutting affidavit expressely states

demand for a change of venue was a that “at all times prior to the ser

nullity because made and served with- vice of the answer herein affiant has

out formal appearance of defendant regarded and treated Mr. Lane as the

in the action; and to this end cases attorney for defendant, specially ap

from the practice report of New York pearing in this cause for the purpose

are cited, as also from the Supreme of said demand and not otherwise.”

Court of California, construing pro- The statute requires only that the

visions of statutes similar to our demand be made before answer, not

OWn. that it shall be made after formal

In view of the decisions of our own appearance, and the authorized mak

court of last resort as to what con- ing and serving of demand was at

stitutes appearance, I do not think the | least an appearance for that purpose

objection valid. It has here been re- and sufficient to preserve its right to

peatedly held that any act of the a change of venue.
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THE LAW OF POSITIVE AND NEGATIVE TESTIMONY IN

ACCIDENT CASES.

W's the bell rung or the whistle

sounded is the important ques

tion in a great number of personal

injury cases. In nearly every action

against a railroad company for in

juries received by reason of a collision

at a railroad crossing, and in a great

many actions against street railways,

the only negligence charged is a fail

ure to ring a bell or sound a whistle.

In thesecases it becomes important to

know what is sufficient and proper

proof to establish the negative

propositions that the bell did not

ring, or the whistle was not sounded.

A collection of the authorities on

positive and negative testimony may,

therefore, be not wholly without

interest to some of the readers of the

Journal.

GENERAL RULE AS TO RELATIVE

WEIGHT OF POSITIVE AND NEGA

TIVE TESTIMONY.

It is a general rule, supported by a

long line of decisions, that positive

evidence as to any fact, not in itself

improbable, is entitled to more weight

than negative evidence relative there

to."

By the Supreme Court of the United

States the rule is stated thus: “It is

a rule of evidence that ordinarily a

witness who testifies to an affirmative

is entitled to credit in preference to

one who testifies to a negative,

because the latter may have forgot

ten what actually occurred, while it

is impossible to remember what never

existed.” Some authorities make

the rule still stronger in favor of pos

itive, as against negative, testimony,

and hold that positive testimony on

a given point always preponderates

over negative testimony on the same

point." It should, however, be re

membered that courts are not uni

form or consistent in their holdings

as to what constitutes positive and

what negative testimony."

DEFINITION.-WHAT IS POSITIVE AND

WHAT NEGATIVE TESTIMONY.

Uniform and consistent meaning

has not been applied by our courts to

the terms “positive and negative tes

timony.” In order to understand a

decision it is often necessary to know

the meaning in which the particular

court rendering the decision uses

those terms.

1-hicago & Alton R. R. Co. vs. Gretzner–46 Ill.–74. Parvis vs. R. R. Co. 17 Atl. (Del.) 702. Chicago,

Burlington & Quincy R. R. Co. vs.

2Still vs. Haidekopers-17 Wallace-384.

sSocola vs. Chess Carley Co.—1 So. (La.) 824.

4.Frizzell vs. Cole-42 Ill.-362.

Stumps—55 I11.-367.
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Some courts, and probably the

greater number of them, call all tes

timony, negative in form, “nega

tive,” while other courts disregard

the form in which testimony is given

and look only to the foundation (the

opportunity of the witness for know

ing) upon which the witness bases his

testimony. To avoid confusion it is

endeavored from the decisions herein

referred to, to give, as far as possible,

the testimony in the language of the

witnesses, upon which the court's

opinion is based. In Frizell vs. Cole—

42 Ill.–362, an action for slander, sev

eral of defendant's witnesses testified

that they were present at the time

when the slanderous words were

claimed to have been spoken,and heard

all that was said, and state the lan

guage differently from plaintiff's wit

nesses. Some of them gave the lan

guage spoken, and said that the words

sworn to by plaintiff's witnesses

were not spoken by defendant. The

trial court instructed the jury that

this affirmative testimony was en

titled to the greater weight. This

instruction was held erroneous and

the court, through Judge Walker,

thus defines negative and positive

testimony: “Where a witness swears

that a particular act occurred at a

specified time and place; or that par

ticular language was spoken by a

person to whom he refers, this is

affirmative evidence. But if another

witness were at the same place at the

same time, and were to swear that he

did not observe the act, or hear the

language of which the other speaks,

this would be called negative evidence.

But, suppose the latter witness were

to state that his attention was fully

excited to what occurred, and what

was said, and that the act of which

the other spoke did not occur, or that

the language was not used by the

person to whom it was attributed,

this would be as fully affirmative evi

dence as the other; if his opportuni

ties were the same, and his attention

was equally engaged in reference to

the circumstances as that of another,

his testimony is affirmative equally

with that of the other. It may be

illustrated by a witness who swears

that he saw a person at a specified

place at a particular time—another

witness, or the person himself, swears

that he was not there at the time,

but was then at another place. One

of these statements is as much affirm

ative as the other. The mere fact

that he makes the affirmative in a

negative form does not change its

character. On the other hand, if a

witness says he was at a particular

place at a specified time, and did not

hear certain declarations, but was

giving but slight attention—this

would be slight and negative evidence

that the declaration was not made.

But, if another person was to state

that he was present and heard all

that was said, and that no such dec

larations were made, his evidence

would be affirmative.”

So in an action for injuries received

in a collision at a railroad crossing

the testimony that “no bell was rung

or whistle sounded,” by witnesses,

near by a passing train and having

their attention directed to the fact, and

in another action where the negligence

charged was a failure to ring the bell

at the eighty rod whistling post as

provided by the statutes of Illinois,

1chicago, Burlington & Quincy R. R. Co. vs. Lee 87 I11-454.

2Illinois Central R. R. Co. vs. Gillis 68 Ill-317.
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testimony of a witness that he heard

when the bell was first rung and how

far the engine was then from the

crossing, was held to be positive and

not negative. But if a witness simply

testifies that he did not hear or did

not recollect hearing, this is mere

negative testimony. In R. R. Co. vs.

Lane,” a witness who was near and

saw a collision, testified that when

he observed the approach of the

train and the cattle in danger, he de

termined to notice whether any sig

nals were given. He called his wife's

attention to it, stating, “I’ll bet a

hundred and fifty dollars they don't

whistle or ring.” He also testified

that the whistle was not sounded

nor the bell rung until after the

cattle had been killed. The court

was requested to instruct the jury

that the affirmative testimony of

the trainmen to the ringing of the bell

and the sounding of the whistle over

came the testimony of this witness.

This request the court refused. The

Supreme Court of the state of Kan

sas held that this refusal was not

error, and as to the above testimony

said: “The testimony of one who

was in a position to hear, and who

was giving special attention to the

sounding of the whistle, that it was

not sounded, while negative in form,

is a positive statement of fact; and

where the witnesses had equal oppor

tunity to hear the whistle, and are

equally credible, it is generally of as

much value as the testimony of one

who states that it was sounding.”

In Michigan a similar rule apparently

prevails. So in an action for injuries

received at a crossing plaintiff's wit

nesses testified “that they were giv

ing attention to the approach of the

engine, and some of them say ‘listen

ing for the whistle” yet no whistle

was sounded or bell rung.” This

was held to be positive and not nega

tive testimony.” The decisions we

have given thus far under this head

ing, it will be noticed, entirely disre

gard the form in which the testi

mony is uttered by the witnesses, and

consider only the means which the

witness had for knowing the facts in

relation to which he testified. The

majority of the courts however, seem

to speak of all testimony which is

negative in form as “negative testi

mony.” In support of this statement

it is hardly necessary to offer any

authority,"

RULE-THAT MERE NEGATIVE TESTI

MONY IS NOT SUFFICIENT TO SUP

PoRT A VERDICT FINDING THAT

A BELL WAS NOT RUNG OR A

whISTLE NOT sounDED.

A mere “I did not hear it” is not

evidence that a certain sound was

not given. Such testimony is not,

standing alone, sufficient to prove

that a bell was not rung or a whistle

not sounded. In order to have any

probative force this testimony must

be coupled with other testimony that

the witness listened, or had his at

tention directed to the fact of the

ringing or not ringing of the bell, or

the sounding or not sounding of the

whistle. The witness must testify

that he listened for the warning, or

he must testify to facts indicating

that he was giving heed to the pres

ence or absence of signals. This rule

1Rockford, Rock Island & St. Louis R. R. Co. vs. Byam 80 I11. 528-530.

223 A. & E. R. k. Cases 237.

*McDuffie vs. R. R. Co. 57 N. W. Rep. (Micn.), 248.

*Voak vs. R. R. Co., 75 N. Y. 320. Renwick vs. R. R. Co., 36 N. Y., 132.
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is supported by a strong array of

authorities in New York, Wisconsin

and Illinois, and by several cases

in Minnesota, New Jersey and

other States. Among the most

important and leading cases ad

opting this rule is Culhane vs. R.

R. Co., 60 N. Y., 133. The plaintiff

therein who was injured in a collis

ion at a railroad crossing, and a per

son riding with him, testified that

“they heard no bell.” Defendant

proved by two persons on the engine

that the bell was rung, and by two

others that they heard it. Defendant

moved for a nonsuit which the trial

court denied. This was held error.

The Court of Appeals, speaking

through Judge Allen, said: “It (that

the bell rung) is proved by the posi

tive oath of the two individuals on the

engine, one of whom rang it, and by

two others who witnessed the occur

rence and heard the ringing of the

bell. The two witnesses for the

plaintiff merely say “they did not

hear the bell,” but they do not say

that they listened or gave heed to the

presence or absence of that signal.

As against positive, affirmative evi

dence by credible witnesses to the

ringing of a bell or the sounding of a

whistle, there must be something

more than the testimony of one or

more that they did not hear it, to

authorize the submission of the ques

tion to the jury. It must appear

that they were looking, watchingand

listening for it, that their attention

was directed to the fact, so that the

evidence will tend to some extent to

prove the negative. A mere “I did

not hear” is entitled to no weight in

the presence of affirmative evidence

that the signal was given, and does

not create a conflict of evidence justi

fying a submission of the question to

the jury as one of fact.”

This is one of the most important

decisions upon this subject. It is in

consonance with nearly every man's

experience. We become so familiar

with oft-repeated sounds that they

make no impression upon our mind.

We never notice the ticking or strik

ing of a clock, the ringing of the bells

or gongs upon street cars, nor the

noises of moving trains after a certain

degree of familiarity with them. Our

testimony that we “did not hear

them,” (and that is all that we could,

ordinarily, honestly say) would tend

in no degree to prove that the clock

did not strike or that the gong did

not ring. To permit a verdict or

judgment to be based upon and to be

supported solely by such testimony

would be to give it probative force,

something which universal human

experience denies it. The second

trial of Culhane vs. the R. R. Co.

is reported in 67 Barbour, 562.

The testimony upon the second trial

was the same as upon the first, with

the exception that plaintiff's servant

testified that he “listened for the

bell.” The court, however, held that

this evidence was overcome and out

weighed by the positive testimony of

the trainmen that “the bell was

rung.” In Hoffman vs. R. R. Co., 22

N. Y. S., 463, on the part of defend

ant three witnesses, all in its service,

testified affirmatively that defend

ant's engineer rang the bell on ap

proaching the crossing. The only

evidence opposed to this was the

testimony of several witnesses that

they did not hear the bell, and it was

not shown that their attention was
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directed to the matter at the time.

Held that the evidence did not justify

a finding that the bell was not rung,

the court saying: “It will be ob

served that the evidence on the part

of the plaintiff to show that no bell

was rung is; that the witnesses did

not hear it. None of them pretend

to say that they listened or gave heed

to the presence or absence of that

signal. They were not looking,

watching or listening. Their atten

tion was not directed to the fact.

In the absence of any affirmative evi

dence of the fact, it would be going a

great ways to hold that such evidence

was sufficient to prove that no signal

was given. But here we have the af

firmative testimony of three witnesses

swearing positively to the ringing of

the bell. There is nothing against

their credibility, except that one was

the engineer in charge, and that the

others were in the employ of the de

fendant, facts that are not of them

selves sufficient to discredit their tes

timony, but nevertheless facts for the

jury to take into consideration where

there is any real conflict in the testi

mony. But here I cannot see that

there is any real conflict worthy of the

name. It seems to me to be squarely

within the principle that as against

affirmative evidence of credible wit

nesses as to the ringing of a bell, there

must be something more than the tes

timony of those whodid not hear, and

it must appear that their attention

was directed to the fact at the time.

It will be noticed in examining the tes

timony reported in this opinion that

the witnesses who testified that

they did not hear the bell were near

enough to hear the signal. In Ranney

vs. R. R. Co., 23 N. Y. S., 80, an ac

tion against a railroad company for

the killing of plaintiff's intestate, one

of plaintiff's witnesses testified that

the accident occurred between eight

and nine o'clock in the evening, that

he stood within three or four feet of

the track; that he did not hear the

bell rung. Defendant proved that only

three trains passed over the crossing

during the hours stated, and the train

men testified that they had run over

no one to their knowledge, and that

the bells of their respective trains were

rung. Held, that the plaintiff did not

establish the failure to ring the bell,

since positive testimony that the bell

was rung could not be overcome by

mere negative testimony of failure to

hear it without showing that the wit

ness had his attention directed to the

fact at the time. In Seibert vs. R. R.

Co., 49 Barbour, 593, plaintiff him

self testified that he heard no bell or

whistle before he was struck by the

engine, and another witness at a short

distance testified to the same. The

trainmen testified positively that the

whistle was blown and the bell rung.

Held, that a verdict finding that the

bell was not rung was not supported

by the evidence. In R. R. Co. vs.

Greany, 101 N. Y., 419, an action to

recover damages for injury sustained

at a railroad crossing by reason of

failure to ring a bell or sound a whis

tle, two passengers upon the train

were permitted to testify “that they

did not hear any bell or whistle,” al

though they did not testify that they

paid attention. There was, however,

evidence of other persons whose atten

tion was directed to the fact sufficient

to justify a jury in finding that the

statutory signals were not given.

The syllabus of the decision is mis

leading. It says that the verdict could

have been sustained solely upon the tes
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timony of the two passengers. If this

were true then the decision would be

in conflict with Culhane vs. R. R. Co.,

above. Such was the view taken by

the court in Scott vs. R. R. Co., 9 N.

Y., 189. Upon a careful examination

it would seem to be clear that Greany

vs. R. R. Co. was intended to have no

such effect All that is there decided is

that it was not error sufficient to

reverse the judgment for the trial

court to admit the testimony of the

two passengers upon the train, even

though they had not testified that

they were listening to hear the bell or

whistle. In view of the decisions in

Hoffman vs. R. R. Co. and Ranney vs.

R. R. Co., above cited, reaffirming the

ruling of Culhane vs. R. R. Co., we

think there is no doubt but that New

York stands committed to the above

doctrine. But see Griffin vs. R. R., 40

N. Y. 34.

A similar rule has been adopted by

the supreme court of the state of Wis

consin. In Bohan vs. R. R. Co., 21 N.

W. 241, the plaintiff and several

eral witnesses testified that they saw

no light on the engine or train, and

that they did not remember to have

heard an engine bell ring before the

plaintiff was injured. Four witnesses

on behalf on the defendant testified

affirmatively to the ringing of the bell

and to the presence of the lighted lan

tern on the end of the train. A verdict

for the plaintiff was set aside, the

Court saying: “The testimony of the

plaintiff's witnesses that they did not

hear the bell ring, or did not see the

lighted lantern at the head of the

gravel car, is purely negative, and its

negative character is intensified by the

fact, which is made perfectly obvious

by their testimony, that they did not

at the approaching train, and the at

tention of none of them was directed

to the presence or absence of such

warnings. Upon this record the cred

ibility of the defendant's witnesses,

who testified positively to the ring

ing of the bell and the pres

ence of the brakeman on the gravel

car with a lighted lantern, stands un

impeached. The jury would not be at

liberty to disregard, their testimony,

but it was their duty to reconcile the

testimony of all the witnesses, if that

could reasonably be done. There is

no difficulty in doing so in this case.

The testimony ofdefendant's witnesses

is positive that the bell was season

ably rung, and that the brakeman

stood on the forward end of the lead

ing gravel car holding a lighted lan

tern; and that of the plaintiff's wit

nesses is that, although they had the

opportunity to hear and see such

warnings. they failed to do so. The

testimony does not tend to show a

single fact or circumstance which gives

a positive character to the testimony

of the plaintiff and his witnesses. Such

being the nature of the testimony, the

fact that the warnings were given was

established, if not by the undisputed

evidence, certainly by an overwhelm

ing preponderance of testimony, and

the jury were not justified in finding

that they were not given. Indeed,

the negative testimony of plaintiff

and his witnesses, while it has some

bearing upon the question of the warn

ings, amounts to little more than, so

to speak, a mere scintilla of evidence,

and did not justify the jury in their

disregard of all the positive and other

wise unimpeached testimony that the

warnings were given.”

In Ralph vs. R. R. Co., cited here

look attentively, but only casually, after, will be found another illustra
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tion of the rule as applied by the Su

preme Court of Wisconsin. A like rule

has been adopted in Illinois, New Jer

sey and probably Minnesota. In Tel

fer vs. R. R. Co., 30 N. J. L., 188–194,

the Supreme Court of New Jersey held

that the negative testimony of the oc

cupants of a bar room near the place of

the accident, that they did not hear it

(signal), is notentitled to much weight,

accustomed as they were to thesound,

it would be strange if they recollected

hearing. The testimony of one cred

ible witness that he did hear it is far

more reliable and should outweigh

theirs. In R. R. Co. vs. Gretzner,46 Ill.,

74, plaintiff examined five witnesses

who testified that they saw the col

lision and saw no flagman; one of

them said he was excited at the time

and paid no attention to the flagman,

and didn't know whether there was

one or not; he didn’t recollect. An

other said: “The flagman generally

stands in the center of the street, and

he wasn't there then.” On his cross

examination, however, he said that a

good" many persons and teams were

passing; that all he knew about the

flagman was that “he did not see any.”

Another witness testified that “he did

not see any flagman, and would prob

ably have seen the flagman if he was

there.” On the part of the defendant

it was proved positively by the engi

neer and by the switchman that the

flagman was at his post giving sig

nals. The court set aside the verdict

for plaintiff, saying: “That the at

tention of none of plaintiff's witnesses

was directed to the flagman, and only

one of them swears that he was not

at his post. This evidence was over

come by the positive testimony offered

by defendant.” In R. R. Co. vs.

Stumps, 55 Ill., 367, the court held

that the testimony of a witness some

ten feet from a collision who testified

that a bell was not rung was over

come by positive testimony of the

trainmen that the bell was ringing.

This decision would seem to be in con

flict with Klanowski vs. R. R. Co.

(Mich.) 21 R. R. Cases, 648, and those

decisions which hold that if a wit

ness swears “that the bell did not

ring or the whistle did not sound”

that is sufficient to sustain the verdict

of said warnings. In Still vs. R.

R. Co., may be found another in

stance of the holdings of the Supreme

Court of Illinois upon this subject. It

is an extreme case and can hardly be

said to be in conformity with the

weight of authority. In Minnesota

this rule has been considered by the

Supreme Court in Harris vs. R. R. Co.,

33 Minn, 459. A witness who was

within fifty feet of the crossing testi

fied: “I did not hear any bell, but I

heard a whistle after the train passed

the crossing. I had not heard any

whistle before that.” On cross exam

ination he testified: “I was looking

towards the crossing, but not before

the train got there. I do not know

where I was when the train was

north of the depot (that was from

160 to 200 feet north of the crossing).

I was in the house, I suppose. I do

not know where I was when the train

was at the whistling post north of

the depot. I will not swear it did not

blow before that.” The court held

that this evidence did not establish

that the whistle was not sounded. In

Moran vs. R. R. Co., 48 Minn., infra.,

the rule we have formulated is recog

nized, but it was held in that case not

to be applicable to track-repairers

who were bound for their own pro

tection to be constantly on the look



228 voL. II.]THE MINNESOTA LAW JOURNAL.

out for warnings of approaching

trains. The rule that mere negative

testimony will not support a verdict

is illustrated by numerous decisions

in other courts." In all the cases we

have referred to under this heading

the verdict of the jury finding that

signals were not given was held not

to be supported by the testimony.

RULE-THAT NEGATIVE TESTIMONY OF

A WITNESS WHOSE ATTENTION IS

DIRECTED TO THE PRESENCE OR AB

SENCE OF SIGNALS IS SUFFICIENT TO

SUPPORT A VERDICT.

This is the converse of the preceding

rule, and is of course supported by

abundant authority. We give a few

cases illustrating its application to

particular facts. In Voak vs. R. R. Co.

75 N. Y. 320, an action to recoverdam

ages for injuries sustained by plaintiff

at a railroad crossing, because ofnegli

gence in failing to give signals, several

witnesses testified that they were in

position to hear signals if given, and

that they paid attention and did not

hear them. Defendant's witnesses

testified directly and positively that

the signals were given. The court

held that there was a conflict of testi

mony, and that the evidence offered

by plaintiff was sufficient to show

that the signals were not given. In

Renwick vs. R. R. Co., 36 N. Y. 132,

upon the question of negligence in

failing to ring the bell, plaintiff and

his daughter swore that they listened

for the train as they approached the

crossing, and did not hear it. Several

witnesses upon the train testified that

they heard no bell or whistle before

the whistle for the brakes at the cross

1 Henze vs. R. R. Co. (Mo.) 2 A. & E. Ry. Cases, 212 Hubbard vs. R.

Tully vs. R. R. Co. 134. Mass. 499.

Johnson, 24 Pac. Rep. 1116.

R. R. Co., Wis., 27 N. W. 14

Horn vs. R. R. Co., 54. Fed. Rep. 301.

Mo. Pac. R. R. Co. vs. Pierce, 18 Pac. Rep. 305. Hinton vs. Queen City

7

ing. Another witness, whose house

the train passed about fourteen rods

before it reached the crossing, testified

that theré was no signal either from

the bell or whistle. Another, who was

observing the train from the same

house, heard none. Another, who was

three-quarters of a mile east of the

crossing, and 100 rods from the

track, heard the train, but heard no

bell or whistle until the whistle for

the brakes. The trainmen testified

positively that the bell was rung.

The court sustained a verdict in the

plaintiff's favor, and as to the suffi

ciency of plaintiff's testimony, said:

“Now, though most of this (plaintiff's

evidence) is negative evidence, and the

defendant has, on its side, the positive

testimony of five witnesses that the

bell was rung, still, as some of the

plaintiff's witnesses were in a condi

tion to hear it if it had been rung, and

were giving their attention to the

train, the fact that they did not hear

it is evidence conclusive to prove that

is was not rung. Two of defendant's

witnesses, who swore that it was

rung, are the engineer and fireman,

who were in fault if it was not rung.

The character of one other was im

peached. The conflict raises a question

of fact, which the plaintiff had the

right to have determined by the jury.

There are a few decisions upon this

subject by the Supreme Court of our

state, but the line of demarkation

between testimony which will sustain

a finding by a jury that a bell was

not rung or a whistle not sounded

and testimony that will not, as yet,

does not seem to be clearly drawn.

R. Co. (Mass.), 34. N. E. 459.

Mi-sour. Pac. R. R. Co. vs.
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In Moran vs. R. R. Co., 48 Minn.,46,

as already said, the general rule

stated is recognized, but the court

held that a mere “I did not hear,”

by trackmen who for self protection

are bound to be listening for the

whistle of trains is alone sufficient to

prove that the whistle was not

sounded. The court says however

that such a case is different from

“mere strangers” in the vicinity.

N. M. THYGESON.

(The conclusion of this interesting article will be

published in our next number.)

OPINIONS OF THE ATTORNEY GENERAL.

VILLAGE RECORDER-Compensation of.

A Village Recorder is entitled only to such

fees and compensation as provided by Sec.

46, Ch. 145, Gen. Laws of 1885, and the vil

lage council cannot properly increase the

sanne,

MR. L. M. LIEF,

Village Recorder,

White Bear, Minn.

Dear Sir: Upon a careful examina

tion of the provisions of the general

village law touching the question of

compensation of a village recorder, I

have arrived at the view that he is

entitled to no other compensation

than the fees prescribed in Sec. 46. By

the 4th subdivision of section 21

authority is conferred upon the vil

lage council “to limit and define the

duties and powers of officers and

agents of the village, fix their com

pensation and fill vacancies when no

other provision is made by law.” By

the first named section the recorder is

authorized to charge and receive fees

for the official duties contemplated

by the 5th and 7th subdivisions

thereof. He is an officer, therefore,

whose compensation has been pro

vided for within the meaning of sub

division 4 of Sec. 21. If this view is

correct, it necessarily follows that the

village council cannot properly allow

him compensation for other services

to be performed on behalf of the vil

lage. It is a general principle of law

that a public officer is entitled to only

such compensation as has been ex

| April 12, 1894.

pressly authorized by statute. In

view of this principle, a statute should

not be so construed as to authorize

compensation in a doubtful case.

Yours truly,

H. W. CHILDS.

| CountY ATToRNEYs—Duties of in Crimi

nal Proceedings.-In a proper case, of which

he is the sole judge, a county attorney may

draw the complaint and appear before a jus

tice of the peace and conduct the prosecution

in a criminal proceeding without being re

quested so to do by the justice.

C. A. NYE, ESQ.,

County Attorney,

Moorhead, Minn.

Dear Sir: The statute makes it the

duty of the county attorney to “at

tend on all terms of the district court

for such county and all other courts

having criminal jurisdiction, and at

tend all preliminary examinations of

criminals when the magistrate before

whom such examination is held shall

request his attendance and furnish

him with a copy of the complaint.”

Strictly speaking, such officer is not

required to take part in a criminal

process before a justice of the peace

until required so to do by the justice

and he is furnished with a copy of the

complaint.

You inquire, however, whether he

could “insist upon taking no part in

a criminal prosecution until the case

had been actually commenced before

a justice and the presence of the at

torney required by such justice.”
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I answer your question unquali

fidely in the negative. I do not be

lieve that he can, with a due regard

to the administration of justice in his

county, decline in a proper case either

to prepare the complaint of the com

plainant, or to appear in the action or

proceeding prior to a request upon

him from the justice of the peace. I

think it is the practice throughout the

state for the county attorneys to

draw criminal complaints and ap

pear before the justice without await

ing his request.

Very truly yours,

Aug. 24, 1894. H. W. CHILDS.

TAXATION.-Exemption of minors from.-A

guardian of several minors who have per

sonal property subject to taxation mayclaim

the full exemption allowed by law for each of

his words.

GEORGE W. GRANGER, Esq.,

County Attorney,

Rochester, Minn.

Dear Sir: You state that a person

residing in your county has listed

money as the guardian of three minor

children, and that he claims an ex

emption of one hundred dollars for

each of said children.

The law provides that the personal

property of each individual liable to

assessment and taxation shall be ex

empt to an extent not amounting to

more than one hundred dollars in full,

provided, that the person lists his

personal property for taxation as the

law requires. In my judgment each

of the minors in question is entitled to

an exemption of one hundred dollars.

The rights of the children in this re

gard are not affected by the fact that

one guardian is appointed for all.

The estate of each and the rights of

each must be determined by them

selves.

The auditor would be justified, from

your statement of facts, in assessing

the property as ommited property

pursuant to G. L. 1881, Chap. 5,

Sec. 1, amending Sec. 113, Chap. 11,

G. S. 1878.

Some doubt may attend this con

struction of the law of 1881, but I

think the view above expressed is in

harmony with the purpose of the

Statute.

Very truly yours,

Sept. 4, 1894. H. W. CHILDS.

Cou NTY su PERIN TEN DENT OF

SCHOOLS-Compensation ofin aJointDistrict.

A joint district, partly in two counties may

be considered for the purpose of determining

the salary of the County Superintendent as

in either or both counties, regardless of the

situation of the school house.

HON. W. W. PRENDERGAST,

Supt. of Public Instruction,

Dear Sir: I have considered the

question raised by the superintendent

of schools of Bue Earth county re

cently submitted by you to this

office.

Mr. Sherer inquires whether joint

districts are to be regarded in determ

ining the amount of hissalary in cases

where the school house or school

houses therein are situated beyond

the boundaries of his county.

The statute provides that the com

pensation of county superintendents

shall not be less than at the rate of

ten dollars for each organized district

in the county, to be reckoned pro

rata for the year from the time of the

commencement of the first school in

the district. The question is not af.

fected, in my view, by the situs of the

school house in any joint district.

There is no intimation in the statute

itself that the superintendent shall

not be entitled to compensation for a
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district in which the school house is

situated in an adjoining county. In

determining his salary, there is no

reason why he may not regard a joint

district as an organized district in the

county within the meaning of those

terms as employed in the statute re

gardless of the situation of the school

house. Very respectfully,

June 8, 1894. H. W. CHILDS.

STREET COMMISSIONER-New Inhabitant.

A street commissioner cannot place upon

the poll list the name of a person arriving

at majority after the poll list has been made

up.

F. E. LATHAM, ESQ.,

Howard Lake, Minn.

Dear Sir: In yourcommunication of

the 30th ult, you raise the following

questions:

1. Under Sec. 9, Ch. 13, G.S. 1878,

has the street commissioner authority

to place upon the poll list the name of

a person arriving at majority subse

quent to the time when the board of

supervisors or village council assesses

the road tax and makes out the poll

list?

2. Under Ch. 29, G. L. 1883, is a

magistrate authorized to commit a

delinquent to jail who refuses to pay

the penalty imposed as prescribed by

the statute?

The liability of a person to work

upon the highway or to pay a poll

tax is determined by his status at the

time of the action of the board of su

pervisors in assessing the road tax

and making out the poll tax list. A

person, who at such time falls within

any of the classes enumerated in Sec.

9, Ch. 13, G.S. 1878, is not subject to

highway labor during the ensuing

year. The overseer is invested with

authority to correct ommissions and

to place upon the list the names of

“new inhabitants.” These words

contemplate only persons moving into

the district and have no reference to

minors subsequently becoming of age.

A minor is as much an inhabitant as

one who has passed his majority, and

cannot, in any view, be deemed a

“new inhabitant” upon arriving at

majority.

Ch. 39, G. L. 1893, is unquestiona

bly a penal statute. A magistrate has

the authority of enforcing the payment

of penalties by committment to the

county jail. Such authority is inherent

in and auxiliary to the right to impose

a penalty. Nor is the committment in

any sense a punishment. Ex Parte

Crittendon, 62 Cal., 534; Wilkinson

vs. Minneapolis Stock Yards, 57 N.

W. Rep. 940.

But the question is placed beyond

all doubt by the express language of

Sec. 525., Penal Code.

Very truly yours,

H. W. CHILDS.

Sept. 1, 1894.

THE LAW OF NON-SUIT.

HE confusion in this rule of ad

ministrative justice illustrates

the want of principle in the adminis

tration and practice of the law in this

jurisdiction, where three rules are

laid down, two followed by the

courts, and the other, the statutory

rule, ignored. The rule followed by

the nisi prius courts, is that when the

court would set aside a verdict, it

can grant a non-suit—that is, dismiss

the action. The rule laid down by the

Supreme Court in Abbett vs. R. R.

Co., 30 Minn. 482, that when the

material evidence is conflicting, or

when different conclusions might be
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drawn from the undisputed facts, a

non-suit cannot be granted; but if the

materialevidence is not conflicting, or

different conclusions cannot be drawn

therefrom, and when there is no evi

dence, or the verdict is against the evi

dence, the court can grant a non-suit.

The statutory rule is that the court

may dismiss the action when the plain

tiff “fails to substantiate or establish

his claim or cause of action or right

of recovery,” G. S. ch. 66, § 262,

subd. 3. “Fails to substantiate or

establish” is defined by the statute to

mean that “when the allegation of

the cause of action or defense to which

the proof is directed is unproved, not

in some particulars only, but in its

entire scope and meaning, it is a fail

ure of proof,” Gen. Stat., ch. 66, §

122; that is, he “fails to substatiate

or establish his claim or cause of

action”—fails or failure to establish

or substanstiate, is a failure of proof.”

This statutory rule is the common

rule of failure of proof, and has not

been followed by the courts since its

enactment in 1851, and has been

ignored by the Supreme Court in all

its decisions upon this subject.

This statutory rule was taken from

the New York Code Commissioners'

report, which was framed by them, as

they state, from the common law

practice then existing in New York,

wirich was the rule established by the

English statutes of jeofails, 32 Hen.

VIII, ch. 30; 18 Eliz. ch. 14; 21 Jac.

I, ch. 13; 16 and 17 Car. II, ch. 8; 4.

and 5 Anne, ch. 16; 5 Geo. I, ch. 13.

Before these statutes, especially the

first, the rule was that any difference

between the allegation and the proof

was fatal before and after verdict, but

under these statutes all defects and

mistakes which did not go to the sub

stance werecured by the verdict; hence

the rule, that if no cause of action

was alleged, or if alleged, not proved,

the verdict did not cure; but if sub

stantially but imperfectly alleged, or

substantially but imperfectly proved,

the verdict cured the defect, Doug.

658,683; 1 Saund. 228; Tuck. Com.

316.

The purpose of the statutes were to

try the right and just of the case, and

not impinge upon the jurisdiction of

the jury. Before the statutes of jeo

fails, any difference between the alle

gations and the proof was fatal, be

cause it was then held that a case not

proved in its entire scope was not

proved at all, and therefore not a case

for the jury. Any difference between

the allegations and the proof meant a

failure to prove the allegations of the

declaration in some particulars—that

is, if one or more links in the chain

were not proved, and one or more

were proved, the verdict did not cure

the defect, and therefore there was no

case. The contentions which produced

the statutes of jeofails, urged that

this rule invaded the jurisdiction of

the jury, because the institution and

growth of the trial by jury and as

preserved by the Magna Charta gave

to the jury the sole right to determine

the weight of the evidence. If there

was no proof, it was not for the jury.

If there was some proof, it was wholly

for the jury. And whether there was

or was not proof, depended upon the

question whether or not there was

any proof of the right to recover; the

pivot, the gist, the material averment

of the right. The issue thus presented,

was not the defect in omitting to

prove some particulars of the right,
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but proving the entire scope, a failure

of proof or a defect in the weight of

of the evidence. Thestatute ofjeofails

settled the question in favor of the

jury (because it could not be done

otherwise and retain that institution)

by giving to thejury the sole jurisdic

tion of the weight of the evidence,

which always belonged to it, and

curing all defects in variance. This

enactment provided that all differences

between the allegations and the proof

which did not effect the substantial

right should be disregarded after ver

dict. This established the rule that

the right was the pivot. If the right

was not proved, it was not for the

jury, hence the court could take it

away from the jury before verdict by

nonsuit,directing a verdict or demurrer

to the evidence, and after verdict by

setting the verdict aside and granting

a new trial. If the right was proved

in its entire scope, although some par

ticulars were not proved, it was for

the jury and the court could not inter

fere unless the jury violated some rule

of law or something intervened to

prevent the impartial trial of that

right which could not have been used

on the trial, such as irregularity, mis

conduct, accident, surprise, excessive

damages, new evidence, or rulings of

the court which may have influenced

the jury.

This, therefore, produced the rule

that the weight of evidence was for

the jury and the failure of proof for

the court—that is to say; If the right

to recover depended upon two facts,

to-wit, selling after notice not to sell,

both must be proved, but if the testi

mony tended to show sale and notice,

the case must go to the jury, because

if there was no evidence of sale and

notice, it is a failure of proof, but if

there was some evidence, it is a ques

tion of weight.

At the time the New York commiss

ioners framed the procedure code these

rules prevailed in New York and were

provided for in the New York statutes,

and the commissioners merely trans

ferred them to their code, clothed in

general language, where, as in the

former, the language is precise and

particularized. That language and

principle was carried into Minnesota,

which is that the court can nonsuit

when the plaintiff fails to prove his

case and that failure means a failure

of proof in its entire scope and not in

some particulars only.

The same principles produced the

rule for setting aside the verdict and

granting a new trial, namely, that if

there was a failure ofproof the verdict

should be set aside. If merely against

the weight of the evidence it could not

be set aside. To convey this principle

variousforms of expression were used,

namely, against the evidence, insuffic

ient evidence, not justified by the

evidence or contrary to law, because

if the jury had the exclusive right to

determine the weight then the court

could not disturb the verdict, and if

the court was limited to the failure of

proof then it could not enter into the

weight of the evidence, and hence the

language, insufficient evidence, against

the evidence, not justified by the evi

dence or contrary to law, meant

whether or not the jury acted within

its jurisdiction. The New York code

commissioners did not providein their

code the grounds for a new trial but

left it as it stood in the New York Re

vised statute being the same as at

common law, but the amendments of

1851 provided for a motion on the

minutes to set aside the verdict and
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grant a new trial when the verdict is

against the evidence, or for insufficient

evidence.

The statutory rule that a nonsuit

shall not be granted but when there is

a failure of proof is very plain, and

the history and precedents showing

the principles and causes which pro

duced that rule are part of the element

ary studies of the law, and yet, plain

and simple as it is, the Minnesota

courts have never followed the statute,

nor the principles upon which the

statute is based, nor have they estab

lished settled rules of their own, un

less it be the autocratic rule that a

nonsuit should be granted when the

court would set aside the verdict,

which is something like what Lord

Coke called equity, a rule depending

upon the measurement of the chanc

ellor's big toe. The fallacy of such a

rule and the analysis of the Minnesota

decisions will appear in the next issue.

JoHN F. KELLY.

DAY." F. SIMPSON, Corporation

Attorney of the City of Minne

apolis, was born June 13, 1860, in

Dodge County,Wisconsin. After some

years in the common schools, he at

tended college for a short time at

Ripon, and then entered the State

University at Madison, graduating in

1882. He taught in the University

during a portion of the next school

* ear and attended the Law Depart

ment. The next year he entered the

Columbia Law School, of New York

City, and there in 1884, received the

degree of L. L. B. He also received

this degree from the law school of the

University of Wisconsin, and became

a member of the Wisconsin bar in the

fall of 1884. He then removed to

Minneapolis where he has since re

DAVID F. SIMPs.ON.

mained, engaged in the practice of

law. In 1890 he was appointed first

assistant city attorney, by the Honor

able Robert D. Russell, now district

judge of Hennepin county, then city

attorney of Minneapolis, and in 1892

was appointed city attorney of Min

neapolis, which position he has held

since that time.

In addition to the usual litigation

and legal work falling to this depart

ment of a city like Minneapolis, he has

been engaged in several importantsuits

involving the powers of a municipality

to contract with corporations, and

their rights to regulate quasi public

corporations. The principal cases in

this line have been the mandamus case

against the Minneapolis Street Rail

way Co. to compel the company to

give transfers at all intersections, the

case against the Brush Electric Co. to

cancel a five year contract for street

lighting, and the proceedings against

the Minneapolis Gas Light Co. to ob

tain a reduction in the price of gas in

the city. In each of the above cases

the contention of the city was sus

tained. Personally, Mr Simpson is an
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affable gentleman, who makes friends

of all with whom he comes in contact

in either a business or social way.

LEON T. CHAMBERLAiN.

L* T. CHAMBERLAIN, corpor

ation attorney of the city of St.

Paul, was born in Wayne county, New

York, April 3, 1862, coming with his

parents in 1864 to Dakota county,

Minnesota, where he resided until his

removal to St. Paul. His father was

a farmer near Hastings, and the sub

ject of this sketch was employed dur

ing the summer vacations in the usual

work on a farm, and in the winter at

tended the Hastings high school and

maintained his position with the reg

ular classes until his graduation. He

then entered the freshman class in the.

State University and commenced his

college course. Following his attend

ance at the university he was engaged

with his brother for nearly a year in

editing and publishing “The Hastings

News,” and in the fall of 1883 com

menced his law studies in the St. Louis

Law School, from which he graduated

in June, 1885. Soon after, being ad

opened a law office in Hastings, meet

ing the usual luck of young lawyers

in finding more experience than fees.

He removed to St. Paul in May, 1887,

where he has since practiced his pro

fession. In the spring of 1892 he was

chairman of the convention that nom

inated the successful republican city

ticket of that year. He took an active

part in the following campaign, and

the republican council chosen at that

time elected him corporation attorney,

succeeding to that office the Hon. D.

W. Lawler,whose term expired March

14, 1893. His duties as such an officer

have been arduous, especially in the

line of advisory assistance to other

corporation officers. In the adminis

tration of his office he has won many

friends and has obtained for himself

the respect and admiration of the

bench and bar as well as the general

public.

Probably the most important

case to be found on the subject

of the admissibility of declaration as

to intention, when not made as part

of the res gestae, is the Massachusetts

case of Commonwealth v. Trefethen,

which has just been reported in 24 L.

R. A. 235, although the case was de

cided some time since, and had been

already reported in 157 Mass. 180.

The cases directly in point on this

question are very few, and the leading

priorcase on the subject is that of the

Mutual Life Insurance Co. v. Hillman,

145 U.S. 285, 36 L. ed. 706. These

two cases probably contain about all

the authority to be found on the

question.

A city which has made a contract

to supply water for a steam boiler in

a greenhouse, is held, in Watson v.

Needham, 24. L. R. A. 287, liable for

the freezing of plants, which results

mitted to the bar in Minnesota, he from a failure to supply the water.
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OUR PORTRAIT.

ON. LOREN W. COLLINS, Asso

ciate Justice of the Supreme

Court, with whose portrait we pre

sent our readers this month, is a

native of Massachusetts. His father

was one of the early settlers of Eden

Prairie, Hennepin County, removing

his family there in 1854. Young Col

lins studied law in the office of Smith

& Crosby at Hastings, and during

the war, enlisted in the Seventh Min

nesota Infantry, where he rose to the

rank of first lieutenant. He was dis

charged with his regiment in 1865,

and located in St. Cloud, where he

commenced the practice of law. He

was sent to the legislature for the

sessions of 1881–83, and during the

latter year he was appointed District

Judge to fill a vacancy caused by the

resignation of Hon. James McKelvy.

In 1884 he was elected for a full term.

He resigned this office in 1887 to

accept the appointment as Associate

Justice of the Supreme Court to fill

the vacancy caused by the decease of

Hon. John M. Berry. In the fall of

1888 he was elected to the position,

which he now holds, by the largest

majority of any candidate on the

ticket.

Judge Collins is in the prime of life and

in the full possession of all his pow

ers, both mental and physical. While

thoroughly judicial in his temperment

and devotedly industrious in the per

formance of his official work, yet he is

interested in all the living questions

of the day and has never permitted

himself to get out of touch with the

world around him. Acute and learned

as a lawyer, his practical knowledge

of men and affairs greatly aids him in

the correct application of legal princi

ples. Strictly fair and impartial, his

natural sympathies are with the great

body of the people, but without any

element of either the demagogue or

partisan. In short, he has all the

qualities of a safe, able and useful

judge.

A GEORGIA magistrate was per

plexed by the conflicting claims

of two women for a baby, each con

tending that she was the mother of it.

The judge remembered Solomon, and

drawing a bowie knife from his boot,

declared he would give half to each.

The women were shocked, but had no

doubt of the authority and purpose

of the judge to make the proposed

compromise.

“Don’t do that,” they both screamed

in unison, “you can keep it your

self.”—Green Bag.

IN a recent written examination of

applicants for admission to the

Bar of Ohio, the following question

was put to one of the can lidates:

What is bigamy? Answer (which is

given verbatim et literatim): “A pre

tend marag by man or women to one

of the opposite sect having at the time

a living companion.”—Green Bag.

PHRAIM FLINT. the veteran

lawyer of Dover, Me., who died

recently, was once fined by a country

justice of the peace for contempt of

court in telling the magistrate too

bluntly what he thought of one of his

decisions. Mr. Flint was not taken

back by the justice's order to his clerk.

“All right,” he said, “I have got a

note in my pocket against you which

I have been trying to collect for the

past ten years, and I'll endorse the

fine on it. I never expeted to get that

much,” and suiting the action to the

words, he pulled out the note and

made the endorsement.—Green Bag.
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THE DISTRICT COURTS.

In re Assignment of St. Paul German Insur- -

ance Company,

signee.

Screven vs. Franzen, As

(District Court, Ramsey County.)

Ambrose Tighe, for P. W. Screven, C. D. &

Thos. D. O'Brien, for Franzen, Assignee.

COSTS AND DISBURSEMENGTS AGAINST

ASSIGNEE - WHEN AND HOW PAY

ABLE.

One Screven, having brought suit

against Franzen, as assignee of the St.

Paul German Insurance Company, in

terposed a demurrer to Franzen's an

swer. The demurrer was overruled

and Screven appealed to the Supreme

Court. There the order of the lower

court was reversed and judgment for

$78.25 entered against Franzen as

assignee, being the amount of appel

lant's costs and disbursements.

Franzen refused to pay this judgment

except in the regular course of the ad

ministration of the assigned estate,

claiming that it was entitled only to

its dividend like any debt of the in

solvent. Screven then applied to the

District Court having jurisdiction of

the assignment, for an order requiring

the payment of the judgement for

costs and disbursements in full and

at once,—citing High on Receivers,

Sec. 810; Camp vs. Receivers Niagara

Bank, 2 Paige, 283; Columbus Insur

ance Co. vs. Stevens, 37 N. Y., 536;

Locke vs. Covert, 42 Hun, 484'; Gluck

& Beeker on Receivers, p. 325; Dow

vs. R. R. Co., 20 Fed. Rep. 260, and

Central Trust Co. vs. Ry. Co.,41 Fed.

Rep. 551.

The assignee argued in opposition

that the practice under our insolvent

law had always been to treat judg

ments for costs obtained in litigation

with assignees like ordinary debts of

the insolvent estate.

Held, that such judgments are not

debts of the insolvent estate, but, like

expenses of the assigneeship, to be

discharged in full before any dividends

should be paid creditors, and in the

absence of any showing by the as

signee that he had no funds with

which to meet the judgment at bar or

that it would embarass him to have

to pay it, its payment in full at once

is ordered. BRILL, J.

Michael J. Farrell vs. The City of St. Paul.

(District Court, Ramsey County, No. 551O.O.)

S. L. and W. L. Pierce for plaintiff, Leon T.

Chamberlain for defendant,

MUNICIPAL CORPORATIONS – ASSESS

MENTS-RES ADJUTICA – The owner of

a lot, who does not appear or contest an

application for judgment against the same

on an assessment, cannot rwards main

tain an action against the city for damages

alleged to have resulted from the acts for

which said assessment was levied.

Action against a municipalcorpora

tion to recover damages alleged by

plaintiff to have been sustained by rea

son of the alleged unlawful acts of de

fendant. It was found, among other

things, that plaintiff was the owner

of a lot fronting on Wells street in

said city; that said street had an

established grade; that said city

changed the grade of said street, and

duly entered into a contract with

one Charles Stone,whereby said Stone

agreed to erect a retaining wall in

the center of said street, and so to

grade the same that plaintiff was

thereby deprived of his right of ease

ment on one-half of the width of said

street, and his, said plaintiff's, lot was

deprived of its lateral support, to

the damage of plaintiff as found by

special verdicts of a jury; that be

fore the commencement of this action

the defendant had levied an assess
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ment against the said plaintiff's lot,

which assessment had passed into

judgment and was still in force and

effect. Held that plaintiff was not

entitled to any relief, and that de

fendant recover its costs.

OTIS, J. The foregoing decision is

grounded upon the facts as found

that plaintiff suffered a judgment to

be rendered against the lot, claimed

to have been damaged, for an assess

ment levied thereon to pay for the

work constituting the alleged tress

pass and unlawful acts complained of.

The city was not entitled to judg

ment if the work was illegal, and

its rendition is a conclusive adjudica

tion, so far as this lot and the owner

thereof is concerned, that the city

had a right to make a contract for

the doing of which damages are

sought, and plaintiff cannot, after

suffering such judgment, be heard to

claim that the same was tortious.

Plaintiff vigorously assails the valid

ity of the judgment, but while the

proceedings are affected by gross ir

regularities, I am of the opinion that

they are not open to collateral at

tack and are binding on plaintiff and

his lot.

Jerome Titlow, plaintiff, vs. Jos. Holman, de

fendant, and Chicago & Northern Railway

Co., garnishee.

(District Court, Ramsey County, No. 55.499.)

J. T. George for plaintiff, Brown & Abbott for

garnishee.

*##########.NON-RES

NT-A non-resident is not entitled to the

benefit of the exemption laws of this state.

The defendant was a non-resident

of the state and made no appear

ance either in the main action or the

garnishee proceedings. The garnishee

disclosed an indebtedness to defend

ant, but alleged that the same was

for services performed by defendant,

and that he was a married man, and,

on behalf of the defendant, claimed

that $25.00 was exempt under the

laws of this state.

KELLY, J. The garnishee in its

disclosure claims as exempt the sum

of twenty-five dollars as the wages

of a person earned within thirty

days next preceding the date of gar

nishment. The defendant makes no

appearance, but from the files it is

made to appear that he is a non

resident of Minnesota. Without de

ciding whether the garnishee may

plead an exemption for the defend

ant which he does not himself as

sert, it is sufficient in this case to

say that the exemptions sought to

be pleaded is expressly limited to

debtors having an actual residence

in this state.

William S. Moore et al., vs. City of St. Paul.

(District Court, Ramsey County.)

Steel & Rees for plaintiffs, Leon T. Chamber

laim for defendant.

DUREESS-LICENSES -A license fee paid

under threats of arrest, and that one's

business will be stopped and :*:
ruined, is paid under such duress

coercion that the same may be recovered

back if said license was not property col

lectible or due.

Action against a municipalcorpora

tion to recover license fees, alleged to

have been paid under threats of ar

rest and of stopping plaintiffs' busi

ness, amounting to duress. Plain

tiffs were the proprietors of an “em

ployment agency” in the City of St.

Paul, and engaged in procuring em

ployment for male persons and pro

curing such persons for employment.

The defendant in 1887 duly passed

an ordinance requiring, among other

things, that all persons engaged in

conducting such employment agencies

should pay an annual license fee of

$150.00. Plaintiffs, upon demand
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being made on them by the license

inspector of said city, and upon be

ing threatened with arrest if they

attempted to conduct their said bus

iness in violation of the terms of said

ordinance, and upon being threat

ened with having their office and

place of business closed up, paid said

fee in the years 1887, 1888, 1889,

1891-and brought this action to re

cover the same. On the trial the

court found against plaintiffs. On

motion being made for a new trial

on the ground of errors of law oc

curring at the trial, the court granted

the same.

KERR, J. Under a recent decision

of our supreme court, not called to

my attention on the trial of this case,

I think that one of the payments, at

least, here sought to be recovered,

was made under circumstances which

bring it within the rule, as to coer

cion or duress, now established in

this state.

There is nothing in the delay of

plaintiffs in bringing suit which should

operate as an estoppel.

In re confirmation of assessment for sanitary

sewer in second alley west. Application of

S. L. Merchant, John A. Willard et al.

(District Court, St. Louis County.)

P Morris, Esq. attorney for City of Duluth,

ckman & Stevenson, attorneys for objecting

ing property owners.

MUNICIPAL ASSESSMENTS-Defective no

tice of assessment and of application for

orderof confirmation notjurisdictional under

Duluth charter, after judgment.

The charter of the City of Duluth

provides for the levying of street and

sewer assessments briefly, as follows:

The board of public works shall give

ten days notice by publication in the

official paper that they will on a cer

tain day assess all property directly

benefited by the public improvement

then completed, unless cause is shown

why any of the property should not

be so assessed. After such assessment,

the said board shall give ten days no

tice by publication in the official paper

that they will apply to the District

Court on a certain day for an order

confirming said assessment roll for

the assessment levied as aforesaid.

After such confirmation the assess

ment becomes due and payable and

if not paid within a specified time the

city comptroller applies again to the

District Court for judgment on delin

quent assessments, giving notice by

publication, as before. The board of

public works under the above pro

visions in proceeding to assess for a

sanitary sewer, failed to give the re

quired ten days notice of intention to

assess, giving instead only nine days,

and further failed to give the required

ten days notice of application for or

der of confirmation, giving instead

only nine days notice. The court,

however, issued an order confirming

the assessment roll on such defective

notice, and the city officials proceeded

to collect the assessment, and finally

had the assessment placed in judg

ment, giving this time the required

notice by publication.

About twenty-five property owners

joined in a motion to vacate said or

der of confirmation and the judgment

entered thereon, on the ground that

the court never obtained jurisdiction

of the property because of the said

defective notices given, and that all

proceedings prior to the judgment

being illegal, the judgment itself must

fall; that the order of confirmation

was necessary to give the court jur

isdiction to enter judgment, citing 2

Dill. Mu. Cor. 769. Flint v. Webb, 25

25 Minn. 93; Sewall v. City of St.

Paul, 20 Minn. 459.
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MOER, J. Notwithstanding the fail

ure to comply with the charter in

levying and confirming the assess

ment, the judgment itself was con

clusive, and such objections could not

be taken to the judgment after the

entry thereof, but could have been

successfully presented only at the time

of the application for judgment on

the illegal assessment.

State vs. Hamilton.

(District Court, Watonawan County.)

W. S. Hammond and Ashley Coffman for the

State. J. W. Seager for the defendant.

CRIMINAL LAW-SALE OF MORTGAGED

PROPERTY-AGENCY-CONSENT.-In a

prosecution under section 454 of the Penal

Code the defendant will be allowed to show

that in selling mortgaged property, he acted

as the agent of the mortgagee, but evidence

which amounts only to an oral consent to the

££uch mortgaged property, will not be

receive

This was a criminal prosecution for

the sale of mortgaged property with

out the consent of the mortgagee,

under section 454 of the Penal Code,

tried before SEVERANCE, J. and a

jury.

The defendant on the 28th day of

August, 1892, was owing the com

plaining witness, A. Welden, $330.00,

due one year after date, and to secure

the payment of said debt, made and

delivered to Welden, a chattel mort

gage upon a number of articles of

personal property, and also upon a

crop of grain, to be sown in the farm

ing season of 1893, upon the farm of

the complaining witness, which the

defendant held under an ordinary

farm lease.

On the 28th day of August, 1893,

all of said debt being still unpaid, the

defendant sold a portion of the crop

raised under the mortgage, and ap

propriated the proceeds of the sale.

The defendant's counsel offered to

show, that while the defendant had

no written consent of the complaining

witness, he had his oral consent to

the sale of the property.

This was objected to by the attor

neys for the state, and the objection

sustained.

Then the defendant's counsel offered

to show the relationship of principal

and agent, and that in disposing of

this particular property, the defend

ant was acting as the regularly au

thorized agent of the complaining

witness.

Over the objection of the state's

counsel, the court allowed the defend

ant to offer evidence, tending to show

the relation of principal and agent

existing between the defendant and

complaining witness under oral au

thority, but at the close of the trial,

the court held that no agency had

been proven, and that not having

proved the defense of agency, evidence

of oral consent to the sale would not

be received. He therefore instructed

the jury, that if they found that the

defendant sold the mortgaged prop

erty while the debt was still unpaid,

and without the consent in writing of

the complaining witness, they must

find the defendant guilty.

Anton Korman, Admr, vs. Peoples' Ice Co.

(District Court, Ramsey County, No. 55124.)

Kueffner, Fauntleroy & Searles, for Plaintiff;

McLaughlin & Morrison, for Defendant

CONSTITUTIONAL LAW. CLASS LEGIS

LATION-Sec. 346 of the Penal Code which

provides for guarding openings made upon

the waters in this state “for the purpose of

removing ice for sale” is class legislation

and, therefore, unconstitutional and void

Action to recover for death of plain

tiff's intestate, a boy ofeleven years, al

leged to have been drowned by reason

of the negligence of defendant in not

guarding the openings made by it in

removing ice from a lake in the city of

St. Paul, as by statute and an ordi
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.nance of the city of St. Paul provided.

The facts sufficiently appear in the

memorandum.

KELLY, J. The plaintiff's intes

tate, his son, then a boy about eleven

years old, was, on December 21, 1891,

drowned in Lake Phalen. Hehad been

skating on the ice, and the complaint

charges that the accident happened

by reason of the defendant having re

moved the ice from a part of the lake,

and failing to properly guard the

opening thus made. The complaint

alleges that defendant was then

and still is engaged “in dealing in,

and handling and cutting and storing

ice in the city of St. Paul.” That on

about the 21st day of December, 1891,

and prior thereto, the defendant ice

company negligently, wrongfully and

unlawfully was and had been cutting

ice on Lake Phalen for the purpose of

removing the same for sale, contrary

to the statute and the ordinances of the

city of St. Paul in such case made and

provided, and had removed ice from

said lake * * * and did not * * * at

any time surround said cuttings or

openings with fences or bushes or other

guards sufficient to warn all persons

of such cuttings or openings.” And

that in consequence of such failure to

observe the law the deceased fell into

the water and was drowned.

This is clearly an action brought

under Sec. 346 of the Penal Code,

which provides in substance, that any

person cutting ice in or upon any wa

ters in the state, “for the purpose of

removing the ice for sale must sur

round the cuttings and openings made

with fences or bushes, or other guards

sufficient to warn all persons of such

cuttings or openings.” Failure to do

so is a misdemeanor.

The objection to this penal statute

is that it is “class legislation—un

equal in its operation and therefore

void. The legislature undoubtedly

may, if it will, require persons remov

ing ice from waters within the state's

jurisdiction, to properly guard the

openings just made, and in view of the

general custom in this climate to use

frozen lakes and rivers as highways,

such legislation seems not only proper

but imperative. But can it make pe

nal the act of one man failing to guard

an opening where ice is removed

for sale and leave unpunished precise

ly the same act done by another, be

cause the ice removed was for private

consumption? In the case of the ice

merchants there is no “apparent, nat

ural reason—some reason suggested

by necessity, by such difference in the

situation and circumstances of the

subjects placed in different classes,—as

suggests the necessity or propriety of

different legislation with respect to

them” that cannot be suggested as to

all other persons engaged in cutting

ice. The object of the law is to min

imize the danger from these openings

made in the ice. It may be said that

because ice is removed for sale the

openings made would be larger, ac

cording to common experience. But

being larger and therefore more easily

seen, they become less dangerous.

This consideration, which is obvious,

would thus defeat the only argument

for discriminating against the ice mer

chants. But even if the larger the

opening the more dangerous it be

comes is true, still the reason fails.

Suppose this case, a cold storage or a

brewery needing large quantities of

ice for its private use cut side by side

and in an equal quantity with a com

pany removing the ice for sale. By
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what legal logic can the last be held

liable under this penal statute and the

first go free? The statute is clearly

obnoxious to the constitution forbid

ding class legislation, and is void.

Nichols vs. Walter, 37 Minn., 264.

Allen vs. Pioneer Press Co., 40 Minn,

117.

State Ex Rel vs. Sheriff Ramsey Co.,

48 Minn., 236.

Lavallee vs. St. P. M. & M. Ry.

Co., 40 Minn., 249.

Johnson vs. St. P. & D. Ry. Co., 43

Minn., 222.

The last case cited is in its facts and

reasonings almost on all fours with

the case at bar. In any event the case

was properly dismissed because the

evidence left it to mere conjecture

whether plaintiff's intestate lost his

life by falling into an opening made

by the defendant company. To put

the evidence strongest for the plain

tiff, he was last seen alive skating in

the direction where defendant's serv

ants were then cutting ice. His body

was found the next day in the water

which defendant had uncovered.

Whether it floated there, or how itgot

there is surmise. There was no case

for the jury either on the law or the

facts.

Brainard vs. Myers, et al.

(District Court, Ramsey County, No. 5527O.)

Frank Ford for plaintiff. Briggs & Country

man for Defendants.

PARTNERSHIP.-Assignment for Benefit of

Creditors-A common law assignment of a

partnership executed by one co-partner is

Va.

A foreign attachment of partnership real es

tate, levied after the assignment and before

the deed of assignment is filed or recorded

in the county where such real estate is sit

uated, butaftertheattaching creditors have

actuai notice of the assignment, is invalid

as against the assignee.

Action by the assignee of an in

solvent co-partnership, and of the

co-partners, against certain creditors

of the partnership who had levied

an attachment upon certain real es

tate situated in Ramsey County,

Minnesota, which belonged to the

insolvent co-partnership, praying

that plaintiff's title, as assignee

thereto be quited, and that defend

ants be adjudged to have no lien

thereon.

It appeared that the said attach

ment had been levied after the exe

cution of the assignment to plain

tiff, and actual notice thereof had

been received by defendants, although

the deed of assignment, which speci

fically described said lands in Ramsey

County, had not been recorded or

filed in said county, but that the

same had been duly filed in Audubon

County, Iowa, of which county the

co-partners were residents, and in

which county the insolvent co-part

nership had carried on its business.

The deed of assignment was not

executed according to the statute,

but the assignment was one at com

mon law.

BRILL, J. It is conceded that the

assignment conveys partnership prop

erty and for the benefit of part

nership creditors. An assignment

by a partnership of the partnership

property for the benefit of the part

nership creditors was undoubtedly

good at common law, and it is not

claimed thät the common law in this

respect has been changed in Iowa,

nor has it been changed in Minnesota.

The assignments of partnership

property held void in this state were

attempted to be made under the in

solvency law, which does not permit

them, and they were invalid at com

mon law because they exacted re

leases. An assignment of partner
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ship property may be made by one

partner where the firm is insolvent

and the other partner has absconded

or is dead.

Stein vs. La Dow, 13 Minn. 412.

Williams vs. Frost, 27 Minn. 255.

Hanson vs. Metcalf, 46 Minn. 25.

Barton vs. Lovejoy, 57 N. W. Rep. 935.

Real estate belonging to the firm

is considered personal property for

the purpose of paying debts. An

assignment by one partner when he

is authorized to make it will convey

the real estate of the partner

ship—the legal title of the partner

executing, if in due form—and the

title in equity of such as stands in

the name of the other partner.

Hanson vs. Metcalf, supra.

Barton vs. Lovejoy, supra.

Sullivan vs. Smith, 19 N. W. Rep. 620.

Rumery vs. McCullough, 54 Wis. 565.

Shanks vs. Klein, 104 U. S. 118.

The assignment in question in this

case was valid where made, is suffi

cient in form and execution to con

vey real estate situate in this state,

does not operate to prejudice the

citizens of this state, and is not in

conflict with the policy of this state.

See Re-Paige and Sexmith Co., 31

Minn. 136. Our laws permit non

residents to own and hold real estate

situate here, and to convey it upon

the same terms as residents. A con

veyance of real estate by a non-resi

dent owner to a creditor in payment

of his debt, or as security, is un

doubtedly valid as against a subse

quent attaching creditor with notice,

whoever he may be. Assignments

for the benefit of creditors are recog

nized as a legal and proper method

of conveyance of real estate (if suffi

cient in form) if made in this state

by residents, and there is no valid

reason under the law why they are

not equally effectual if made by non

residents out of the state.

In many states the policy is declared

to be to protect their own citizens

against a foreign assignment of real

estate, but in those states such an

assignment is held good as against

non-resident creditors subsequently

attaching. In this state it has been

said in Jenks vs. Luddon, 34 Minn.

482, that citizens ought not to

stand on any better footing than

non-residents in such a case. Whether

this will be finally determined to be

the law or not, it does not seem to

weaken the plaintiff's position.

If the conveyance was sufficient to

pass the title legal or equitable, as I

think it was, the attaching creditors

have no rights.

Sortwell vs. Jewett, 9 Ohio, 181.

King vs. Glass, 73 Iowa 205.

May vs. First Nat’l Bank, 122 Ill. 51.

Thursten vs. Rosenfeld, 42 Mo. 474.

Benley vs. Whittemore, 19 N. J. Eq. 462.

Thompson vs. Ellenz, 59 N. W. Rep. 1023.

Louis B. Jacobson v. Thomas B. Johnson.

(District Court, Hennepin County.)

W. R. McDowell for defendant. W. A. Adams

for plaintiff.

JU DGMENTs– SET ofF –ATTORNEY'S,

LIEN-The statutory lien of an attorney is

subordinaryto therights and equities exist

ing between the parties, and where judg

ments should be set off against each other,

and one judgment debtor is insolvent, the

attorney of the party who obtained judg

ment against the solvent party cannot#
giving notice of lien for fees deprive suc

party of his right to set off.

The facts sufficiently appear in the

opinion.

JAMISON, J. The motion in the

foregoing matter was for an order

requiring a certain judgment in favor

of Jacobson against Johnson to be

set off against a certain judgment in

favor of Johnson against Jacobson.

The judgment in favor ofJohnson had

been duly entered and docketed in the

office of the clerk of this court prior
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to the commencement of the action of

Jacobson against Johnson, in which

the said judgment in favor of Jacob

son was obtained. Upon the hearing

of this motion the attorney who acted

for Jacobson in the suit of Jacobson

against Johnson appeared and showed

to the court that he had taken the

statutory steps to acquire a lien for

his fee upon the judgment which was

rendered in favor of Jacobson against

Johnson. Said attorney urged that

said judgment against Johnson should

not be set off against said judg

ment against Jacobson, but that

he should be paid by Johnson the

full amount of the judgment against

him for the reason that he had ac

quired a lien on the same for the

entire amount thereof. It is undis

puted that Johnson is solvent, but

Jacobson is insolvent and he has been

since the entry of the said judgment

against him. If the right of the

attorney to enforce his alleged lien is

paramount to the right ofJohnson to

have the judgment off-set, then these

judgments should not be off-set against

each other. But does this right exist

to this attorney? In view of our

statute on this subject we think not.

Section 16, of Chapter 88, of the

General Statutes of the State read as

follows: “An attorney has a lien for

his compensation, whether specially

agreed upon or implied, as attorney***

upon the judgment to the extent of

the costs included therein; or, if there

is a special agreement, to the extent

of the compensation specially agreed

upon from the time of giving notice to

the party against whom the judgment

is recovered. The lien is, however,

subordinate to the rights existing be

tween the parties to the action or

proceeding.” What rights existed

between the parties, Jacobson on the

one hand and Johnson on the other?

Johnson had acquired a judgment

against Jacobson; thereafter Jacob

son commenced suit against Johnson

to recover damages. The action was

one in tort and resulted in a judgment

against Johnson for a sum less than

the said judgment which he then held

against Jacobson. Jacobson during

all this time was insolvent. Before

the judgment in this action had been

entered and docketed against John

son, the attorney of Jacobson sought

to acquire a lien on the same for his

fees by giving the statutory notice.

I think Johnson had a right to have

the judgment obtained against him

set off against the judgment which he

held. “Judgments should always be

set off against each other when they

are final between the parties and their

rights are fived under them.” 6 Minn.

398. If Johnson had the right to

have the judgments so off-set against

each other, than the lien of the attor

ney is subordinate to the right because

the statute provides, as above set

out, “this lien is, however, subordi

nate to the rights existing between

the parties to the action or pro

ceeding.” The rights or equities which

existed in favor of Johnson attached

because Jacobson was and is insol

vent. The right of attorneys to liens

for fees upon judgments obtained

should be favored by the court, but

violence should not be done to the

statute. It would be unjust and in

equitable to require Johnson to pay

the full amount of the judgment

against him to Jacobson's attorney

in view of the fact that Johnson can

not collect a dollar from Jacobson

because of Jacobson's insolvent con

dition.
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THE LAW OF POSITIVE AND NEGATIVE TESTINIONY IN

ACCIDENT CASES.

PART Ir.

IN Kelly vs. R.R. Co., 29 Minn., 1-4,

plaintiff's witnesses testified to hav

ing “listened to hear the belland heard

none.” One witness testified he was

crossing track listening for train and

heard noneand that he always listened

for trains while crossing tracks.” In

Iltis vs. R. R. Co., 40 Minn., 273, two

witnesses testified “that bell was not

rung.” In each case the evidence was

held sufficient. In R. R. Co. vs. Cauff

man, 38 Ill.,425 (323), three witnesses

who were near and expecting to see

collision said they did not hear bell

or whistle until train was within some

ten rods of the place where some colts

were killed. The engineer and fireman

swore that the bell was rung. A pass

enger testified that while standing on

the platform before the accident, he

heard the bell, but after going

into the car he heard it no longer.

The Court held that therewas a

conflict of testimony for the jury to

decide. In regard to R. R. Co. vs.

Still, supra, the Court said: “By re

ference to that case it will be seen that

the witnesses who testified that they

did not hear the sound of the bell or

whistle were most of them in a posi

tion that they could not see what was

transpiring, and the others simply

said that they heard neither sound,

whilst in this case the witnesses were

near at hand and saw, and were in

position to hear either the bell or the

whistle if they had been sounded.”

This statement is hardly correct. The

two cases can hardly be explained ex

cept upon the theory that in the Kauff

man case the rule as to negative testi

mony was greatly relaxed. In R. R.

Co. vs. Triplett, 38 Ill., 367 (483), the

Railroad Company did not claim that

the bell was rung, and it admitted that

whistle was notsounded continuously

from the whistling post to the cross

ing. For what space of time the en

gineer failed to give the necessary sig

nal was the point about which the

witnesses differed. The trainmen

made the period of omission very brief,

while four witnesses for the plaintiff

testified that there was but a single

blast of the whistle while the train was

passing the whistling post, and no

further signal was given until the en

gineer whistled down brakes a mo

ment before the collision occured. A

verdict for the plaintiff on this testi

mony was upheld on appeal. In

Rhodes vs. R. R.Co., 58 Mich., 263, sev
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eral persons testified that they did not

hear the signal; one witness testified

that he saw “the bell and it was mov

ing.” The Court held the evidence

sufficient to establish defendant's fail

ure to ring the bell or sound the

whistle, although opposed by positive

testimony of sudden and loud whistles

which frightened a team in the vicini

ty. In Byrne vs. R. R. Co., 14 Hun.,

322, a witness testified that the bell

was not rung before the accident. On

cross-examination he said he knew

that it was not rung because he did

not hear it; that after the accident,

wheneverthe cord was pulled he heard

the bell distinctly. Two other wit

nesses, (track repairers) testified that

they heard no bell. The evidence was

held sufficient to show that the bell

was not rung, although the trainmen

testified positively that it was

rung. In Iowa, a mere “I did not

hear” seems sufficient to support a

finding that a bell was not rung or

whistle not sounded. The rule in that

state is illustrated by quite a number

of cases. Massachusetts and Mis

souri, seem inclined in some cases to a

like liberal rule.”

RULE. – THAT POSITIVE TESTIMONY

“THAT THE SIGNAL was NOT GIVEN”

IS SUFFICIENT TO SUSTAIN A VERDICT

FINDING A FAILURE TO RING BELL OR

souxD WHISTLE.

It is held that the testimony of a

witness who was in position to hear,

and who swears not merely that he

did not hear certain sounds, but “that

they were not given,” is sufficient evi

dence to show that there were no such

sounds.” This rule for all practical

purposes is the same as the preceding.

If a witness says his attention was

directed to the ringing or not ringing

of a bell and was where he ought to

have heard it, his testimony “that he

did no hear it” impells the conclusion

that the bell did not ring. Under this

rule the witness draws the conclusion

himself, while under the preceding rule

that conclusion is left for the jury to

draw.

RULE. THAT POSITIVE TESTIMONY OUT

WEIGHS NEGATIVE TESTIMONY IL

LUSTRATED.

In R. R. Co. v. Still, 19 Ill., 499, an

action to recover damages for injures

sustained in a collision at a railroad

crossing, one of plaintiff's witnesses

testified, “that I had no difficulty in

seeing the train. If there had been a

whistle blown, I think I should have

heard it. I did not hear the whistle

blown or bell rung. I thought that if

they did not, Still would get caught.

I do not think it was possible that I

could be mistaken under the circum

stances. If the bell had rung, or

whistle sounded, I certainly should

have noticed it. I was afraid there

would be a collision if they did not

give the signal, and I was watching

to see if any was given. The head

light was not lit. I am as sure of this

as I am that a whistle did not sound

or the bell ring.” Other witnesses tes

tified that they did not hear the sig

nals. One of defendant's witnesses

testified: “I was in the express car

next to the tender; I took my money

from safe and stepped to the car door

with it in my hand while the train was

still on the bridge, The bell was then

ringing.” Another witness testified:

“I heard the bell ringing while we were

R. R. Co. vs. Lane, 33

T1 Pence vs R. R. Co., 42 R. R. Cas., 126;

R. R. Co. (Ia.) 47 N. W., 68:

2 Davis vs. R. R. Co.,

Lee vs. R. R. Co., 45 R. R. Cas., 157; but see Annacker vs.

34 N. E., 1070; Murray vs. R. R. 13 S. W., 817.

skianowski vs. Grand Trunk R. R. Co. (Mich.,) 21. R. R. Cas., 648; Rhodes vs. R. R. Co., 58 Mich.

263-265; Kelly vs. R. R. Co., 29 Minn., 1-4; Byrne vs. R. R. Co., 14 Hun., 322.

kas. 702; But see chi. Alton R. R. vs. Robinson, 106 Ill., 142.
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on the bridge.” The engineer testified:

“I know that the fireman commenced

ringing the bell near the east end

of the bridge. After passing the bridge

he jumped over to my side of the en

gine and told me there was a team on

the track. He was pulling the bell

cord and let go to come over to me.

I lit the headlight myself at Marseilles

that night. I can swear positively

that the bell was ringing when the

team was hit. It commenced ringing

at or near the east end of the bridge.”

The fireman testified: “I commenced

ringing the bell before we got onto the

bridge. I recollect ringing it on the

bridge. I let go the rope to tell the

engineer that a team was on the

bridge.” The jury found for the plain

tiff. The Court set aside the verdict

on the ground that the positive evi

dence that the signals were given and

that the headlight was burning, over

came the testimony offered by the

plaintiff. In Cauffman vs. R. R. Co.,

above, this case is distinguished. This

evidence would seem to present an

issue for the jury. A verdict upon

that testimony, it would seem, would

ordinarily be sustained. The case may,

therefore, be justly called an extreme

one. In Ralph vs. R. R. Co., 32 Wis.,

177, an action to recover the value of

a quantity of rope, which plaintiff

alleged was delivered to defendant for

shipment to Chicago, he testified that

he took the rope to the depot, and not

finding the Station Agent, he applied

to the operator, and she directed him

to place it in the reight room, which

he accordingly did. The operator tes

tified: “Plaintiff did not in November

bring to the office and call my atten

tion to a coil of rope; never had any

coversation with him about a coil of

rope to be shipped to Chicago; do not

remember to have ever seen him there

in the office; I am very sure that I

never received the rope from any one

to ship to Chicago.” The Court held

that a verdict for defendant was not

supported by the testimony; Judge

Lyons speaking for the Court, said:

“The testimony of the plaintiff is af.

firmative. He swears positively to

the affirmative fact that he delivered

the rope in the freight room of the

depot by direction of Miss Brown.

There is but little room in this testi

mony for failure of memory. Heeither

did so, or he has probably committed

perjury. The testimony of Miss

Brown, although somewhat positive

in form, is negative in effect. It means

but little more than that she had no

recollection of the transaction to

which Todd testified; in her case there

is much more room for failure of rec

ollection. A single question put to

her by Todd when she was otherwise

and perhaps intently engaged about

something else, and the brief reply was

the whole of the transaction so far as

she was concerned. It is not strange

if it made no impression upon her

mind, but passed at once from her re

collection. The rule of law is that

positive testimony of one credible wit

ness to a fact is entitled to more weight

than that of several others who testify

negatively, or at most to collateral

circumstances merely persuasive in

their character. Applying this rule in

the present case, we are impelled to

the conclusion that the testimony of

Todd outweighs that of Miss Brown,

and hence that it was proved on the

trial that the rope was delivered to

the defendant for shipment to Chicago,

as alleged in the complaint.” In Cul

hane vs. R. R. Co., 67 Barb., 562, an

action to recover damages for killing
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a horse in a collision at a crossing,

plaintiff's servant who was driving

the horse and a person riding with him

at the time testified, that as they ap

proached the crossing they “listened

for the bell, and heard none.” On the

part of the defendant, the fireman who

had control of the engine, testified,

when he crossed Hudson Street, Peer

got on the engine and rang the bell

until the accident. Peer testified that

he rang the bell. Another witness tes

tified that the bell was rung, that he

heard it, and saw the man pulling the

bell-cord. Another testified that he

heard the bell and saw it swinging.

Another witness testified also to the

ringing of the bell. On cross-examin

ation he testified that he noticed that

the bell was ringing because he looked

up and saw it ring. The Court set

aside the verdict in plaintiff's favor

and granted a new trial for the reason

that the weight of the testimony was

against the verdict, the Court saying:

“Each and every of these witnesses

(for defendant) were guilty of wilful

and corrupt perjury if the bell was not

in fact, rung at the time as stated by

them to their respective knowledge.

This is not so in respect to the plain

tiff's two witnesses. They simply tes

tified that they listened and did not

hear the bell. That may have been so

without any impeachment of their in

tegrity as witnesses. Here are five

witnesses against two; they were in

no way impeached, and there is noth

ing in the case to show that they are

unworthy of belief. It is doubtless

the province of the jury to weigh evi

the testimony of any witness not im

peached or contradicted. The testi

mony of plaintiff's witnesses was not

positive; it was merely that they

listened and did not hear any bell ring.

This evidence was doubtless sufficient

prima facie to take the case to thejury

on the question whether the bell was

in fact ringing or not. But it was not

capable of contradiction; nor could

these witnesses beconvicted of perjury

if their testimony were false. It was

merely that they did not hear any bell;

and who could say that they did in

fact hear, however loud it might in

fact have rung. This consideration

does not apply to the five witnesses

who testified for the defendant that

the bell did in fact ring at the time.

While it is true that the number of

witnesses on each side of the ques

tion should not necessarily control in

the consideration of the jury, they

should neverthelessconsider, as in this

| case, that it was far more unlikely

that five witnesses would commit wil

ful and corrupt perjury than that two

would or might do so, when they tes

tify to the same fact with equal means

of knowledge. And besides, in this

case the jury should have remembered

and considered that the burden of

proof was upon the plaintiff, and that

he was bound to make out his case by

a preponderence of testimony upon

the whole issue. Most clearly the

plaintiff on the trial failed to do so.”

| The verdict of the jury in plaintiff's

favor was accordingly set aside and a

new trial granted. The report of the

first trial of this case may be found in

dence and to pass upon the credit of 60 N. Y., 133, and above referred to.

tre witnesses sworn and testifying be

fore them, but they have no right ar

In Seibert vs. R. R. Co., 49 Barb.,

583, an action to recover damages sus

bitrarily or capriciously to disbelieve tained while crossing a railroad track
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by reason of a collision it appeared

from the evidence of the plaintiff him

self that he heard no bell or whistle

before he was struck by the engine,

and another witness a short distance

away testified that he heard no bell.

As to this testimony the Court said

that it was the slightest possible evi

dence, scarcely sufficient uncontradict

ted, to take the case to the jury. The

engineer testified positively that bell

was rung and whistle sounded. Sev

eral other witnesses testified “they

heard the bell.” A verdict in plain

tiff's favor was set aside as not sup

ported by the evidence. This rule is

further illustrated by Bohen vs. R. R.

Co., 21 Wis., 241; Harris vs. R. R.

Co., 32 Minn., 459; Telford vs. R. R.

Co., 30 N. J. L. 188; Supra, and Floyd

vs. R. R., 29 Atl., 396. The last case is

a splendid illustration of this rule.

tified in giving greater weight to the

testimony of witnesses who state neg

atively that the whistle was not

sounded or the bell not rung than to

that ofwitnesses stating affirmatively

that such was done." A different rule

formerly prevailed in Illinois.” A wit

ness having testified to a conversation

in a family it is not competent in re

buttal thereof to call a neighbor to

testify merely to never having heard

such a coversation in the family."

In another case defendant's wit

nesses testified that the bell was rung

and that a switchman guarded the

crossing, but several witnesses for the

plaintiff testified that they saw the

train, but did not see the switchman’s

lantern, although they could have seen

it, if it was there. Other witnesses,

who were several hundred feet away,

testified that they did not hear the

bell ring. As the testimony of the

train men was lacking in precision and

was confused and contradictory, it

was held error to direct a verdict for

the defendant." Where nine witnesses

who were on train causing collision

swore that the bell was not rung, al

though opposed to the positive testi

mony of five witnesses, a verdict that

the bell was not rung was affirmed.”

Positive testimony as to the giving

of a signal near a crossing cannot, as

matter of law, control negative testi

mony on the same subject." It will be

observed the negative testimony in

this case was not simply that the wit

ness did not hear, but the witness tes

tified that “the bell was not rung.”

R. R. Co., 33 Minn., 459; Hughes vs. R. R. Co., 67

Huidekopers, 17 Wall., 393.

Kauffman, 38 Ill., 425; Chicago, Burlington &

MISCELLANEOUS CASES IN CONFLICT

WITH, OR NOT EASILY CLASSIFIED,

UNDER THE PREVIOUS HEADS.

The statment of a witness at a great

distance “that he did not hear” is in

admissible." But it is not error to ad

mit this testimony by a passenger on

a train with which the collision oc

curred.” The testimony of some credi

ble witnesses that they heard the

whistle and bell of the engine is not

in conflict with the testimony of others

who heard nothing; for the observa

tion of the fact by some is entirely con

sistent with the failure of others to

observe, or their forgetfulness of its

occurance.” It is error for the Court

to instruct the jury that it may bejus

chapman vs. R. R. Co., 14 Hun., 484; Harris vs.

"#, vs. R. R. Co., 101 N. Y., 419.

3 Horn vs. R. R. Co., 54. Fed. Rep. 301; Stett vs.

#"#####"#"'''',
Quincy R. R. Co. vs. Triplett, 38 III, 483.

6 Chambers vs. Hill, 34 Mich. 523.

Co. vs.

7 Hoye vs. Chicago & Northwestern R. R. Co., 29 N.W. (Wis.), 646.

8 Parvis vs. R. R. Co., 17 At. (Del ), 702.

9 Rhoades vs. Chicago & Grand Trunk Ry., Mich.



250 THE MINNESOTA LAW JOURNAL. [vol. II.

Where witnesses have testified that of the bell or whistle, and therefore

they did not hear any signal from an interested in proving that the proper

approaching train, their opinion that signals were given, is not necessarily

they could have heard the signal if it conclusive as against the testimony of

had been given, has been-held to be plaintiff's witnesses that they did not.

inadmissible. But this seems con- hear the signals. It would seems that

trary to the general rule.’ this decision may be explained on the

Where a witness testifies that a cer-supposition that it was based upon

tain agreement was made and another the misunderstanding of Greanie vs.

testifies that it was not made, the rule | R. R. Co., 101 N. Y., already cited.

that positive evidence prevails does | The foreman of a section gang,

not apply. In a case in Massa- whose duty it was to give warning,

chusetts there were six witnesses testified that he gave the warning.

who testified that they heard no Plaintiff testified that he heard none,

bell or whistle until the danger | “and I am not hard of hearing either.”

whistle was sounded close by This was held sufficient to justify a find

the crossing. All of these were in a ing that no warnings were given." The

position where they might easily have Court called attention to the latter

heard, and three of them riding at part of this testimony, saying that it

great risk to their lives if they failed ment a great deal more than that the

to notice such signals. This evidence witness's memory was a mere blank.

was held sufficient. In another | Conclusion.—A mere"I did nothear”

case from the same court, one is not evidence. In order to raise an

witness testified that he heard no | issue witnesses must testify not only

noise made by an engine before the that they did not hear, but also that

accident, and another witness testified their attention was directed at the

that he heard three sharp whistles time to the presence or absence of the

just as plaintiff's intestate was struck, signals relative to which they assume

but heard no whistle before, the ques- to testify. This idea may beexpressed

tion whether defendant had performed by saying, that the witnesses must

its duty in giving warning, was qualify in order to make their testi

held to be for the jury." Testi- |mony “that they did not hear” of any

mony that witness did not hear | value. They may qualify in three

a bell rung or a whistle sounded ways:

is weak, but positive testimony that | First.—By showing that they list

the bell was not rung and that the ened for the signal."

whistle was not sounded stands upon | Second.—By showing facts and cir

a different footing." cumstances indicating that they were

It has been held that the testimony giving heed to the presence or absence

of defendant's witnesses having charge of signals."

1 Eskridge vs. Cincinnati & New Orleans R. R. Co.. (Ky.), 42 R. R. Cas., 176.

#: Central R. R. Co. vs. Slater, 49 R. R. Cas., 480; Chicago & Alton R. R. Co. vs. Dillion.

32 R. R. Cas., 1.

3Sheckey vs. Eldridge, (Wis.). 37 N. W. Rep., 820.

4. Manard vs. R. R. Co., (Mass.), 23 N. E., 214.

*Johanson vs. Boston R. R. Co., (Mass.), 26 N. E., 426.

* Klanowski vs. R. R. Co., (Mich.), 21 R. R. Cas., 648.

7 Scott vs. Penn. R. R. Co., 9 N. Y. S. 189.

* Davis vs. N. Y. & N. H. R. R. Co., 34. N. E., 1070.

9 Culhane vs. R. R. Co., 60 N.Y., 133; 67 Barb. 562.

10 Moran vs. R. R. Co., 48 Minn., 46.
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Third.—By testifying positively that

no signal was given."

The mere fact that a witness was in

the vicinity where he might have heard

the signals, is not sufficient to qualify

him so that his “I did not hear” be

comes evidence that signals were not

given. As suggested by Judge Gilfillan

in the Moran case, in this state, such

testimony from a mere stranger in the

vicinity of an accident is not enough

to raise an issue. To give “I did not

hear” any probative force, is to

give it something which univers

al experience denies that it has. Did

the gong of the street car sound at the

crossing at which you boarded the car

this morning? Can you testify as to

the sounding of the gong yesterday

morning or on any morning, a week

or a month ago? You may have

watched or waited on the corner for

a car and necessarily watched its

movements sufficiently to enable you

to board it when it stopped, yet that

attention in all probability was not

such as to enable you to say whether

there was a signal given or not.

You were not interested in signals. It

was none of your concern whether

they were given or not. They made

no impression on your mind. They

are so constant, so customary and so

frequently recurring that no notice is

taken of them. There are hundreds of

men in this city who are within hearing

distance of the court-house clock. Sup

pose they are asked if they heard it

strike a particular hour on a particu

lar day, in a particular week. What

answer, in all probability, would you

receive? In all probability the an

swer would be: “I did not hear it,”

or “I don’t remember of hearing it.”

Would this answer prove that the

clock did not strike? Yet every day

verdicts for large sums of money are

rendered, supported by no better or

more convincing testimony than this.

Verdicts are rendered every day, find

ing large sums of money to be due by

one party to the other upon testimony

which is no more convincing than the

testimony we have here alluded to.

For a very clear exposition of the

unreliability and worthlessness of neg

ative testimony as to the ringing or

not ringing of the bell or the sounding

or not sounding of a whistle, we know

of no better authorities to which the

reader can be referred than Bailey's

“Master and Servant,” pp. 509, and

Patterson’s “Accident Railway Law,”

Sec. 370. These two authorities very

clearly show the absurdity of basing

a verdict upon a mere “I did not

hear.”

N. M. THYGESON.

OPINIONS OF THE ATTORNEY GENERAL.

REGISTER OF DEEDS-Fees of-Indexes– tion of the 10th instant, you are

What required by statute.

MR. A. MAHLUM,

Register of Deeds,

Brainerd, Minn.

Dear Sir: Referring to the several

inquiries raised in your communica

advised as follows:

1. The indexing required to be done

upon the reception books kept by the

register of deeds does not constitute

matter for which that officer is entitled

to charge folio fees. His fees must be

1 Klanowski vs. R. R. Co., 21 A. & E. R. R. Cas., 648.
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restricted to folios contained in the

instrument left for record.

2. The statute requires that the en

tries made in the reception books shall

be sufficiently explicit to locate the

property. This would be best com

plied with where the property has not

been platted, by indicating the appro

priate government subdivisions.

3. When the name of more than

one grantor or grantee appears in the

instrument, the instrument should be

indexed as to each name. No other

course would comply with the terms

of the statute.

Yours truly,

April 16th, 1894. H. W. CHILDS.

COUNTY COMMISSIONERS– Redistricting

-Where the boundaries, of a city and its

wards have been so changed and extended

that the commissioner districts no longer

conform thereto, as required, it is the duty of

the county commissioners so to redistrict the

county that the districts and wards do so

conform. In such case the action of the com

missioners is prospective and does not ter

minat a the term of a commissioner whose dis

trict may be altered or abolished.

MR. GEORGE W. BUCK,

Duluth, Minn.

Dear Sir: You state, in substance,

that the commissioner districts of

your county were established under

the former city ward lines; that since

they were thus established the corpor

ate limits of the city have been ex

tended, and that the wards of the said

city have also been re-arranged, so

that the territory of each is materially

different from what it was when the

commissioner districts were estab

lished. In view of such changes in the

boundaries of your city wards, you

raise the following questions:

1. Is it not necessary for the county

commissioners to redistrict the county

so as to conform to the ward bound

aries as now established?

2. In an event of the redistricting,

will it not be necessary to elect a com

missioner for each district thus estab

lished?

The statute provides that “commis

sioner districts shall be bounded by

township or ward lines, be composed

of contiguous territory, and contain,

as nearly as practicable, an equal

population. The board of commis

sioners may redistrict their counties

respectively after each United States

or State census, taking the population

as shown by their said census as the

basis.” (G. S. 1878, c. 8, s. 93.)

It is clearly the duty of your board

of county commissioners to rearrange

or redistrict the county with reference

to the boundaries of the ward lines of

the city.

| A redistricting of a county does not

have the effect of shortening the tenure

of office of a county commissioner.

| The Supreme Court of this state has

held in the case of Norwood v. Hol

den, 45 Minn. 316, that “an order

redistricting a county is merely pro

spective in its operation as to the

election and qualification of members

of the board of county commissioners,

and in no way affects a right to the

office of those previously elected. The

division of a county into districts is

merely for election purposes. The

duties of commissioners are not local

or to be performed in only a particu

lar part of the county. On the con

trary, they are merely members of an

entire board, which acts as such for

the entire county.”

This view, it is proper to state, ex

pressed by the Supreme Court, is at

variance with views which long ob

tained with this office, but is now the

controlling law, and must, of course,
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be observed. It is therefore manifest

that whatever action your board of

county commissioners may be dis

posed to take with reference to the

redistricting of your county, it will

have no effect upon the tenure of office

of any of your county commissioners.

Very respectfully,

June 7, 1894. H. W. CHILDS.

GLANDERS-Killing Animals Infected with

-The owner of horses killed by order of the

board of health for being infected with glan

ders is not entitled to compensation for his

loss by chapter 200 Gen. Laws of 1885.

HON. CHARLES M. HEWITT, M.D.,

Secy. and Executive Officer,

Red Wing, Minn.

Dear Sir: I have considered the bill

of R. G. La Grange, of Worthington,

against the State for the keep of cer

tain horses ordered isolated by the

local board of health of the Village of

Worthington. It appears that the

horses in question became infected

with glanders and were, by the order

of the local board of health, isolated

for a period of time. The animals

were not, however, taken from the

actual possession of the owner, nor

am I fully advised as to the precise

arrangement made by the local board

of health with him, respecting the

care and custody of such animals.

Upon being advised as to the law of

the case you will have no difficulty, I

apprehend, in applying it to the facts

as actually existing.

The law does not contemplate relief

to the owner of horses which are in

fected with glanders. In no view of

the law can it be successfully main

tained that because the owner of the

animals thus infected has suffered loss

by reason thereof, he is thereby enti

tled to relief under chap. 200, G. L.

1885. He stands upon no better

footing than does any man who has

lost his barns and stock by fire, or

who has in any one of many ways

suffered great financial misfortune;

nor does the law of 1885 assume to

make an exception in his behalf.

Occasions will necessarily arise where

a local board of health will deem it

advisable to isolate animals supected

of being infected by some contagious

disease like glanders or farcy. It is

left wholly to their discretion to de

termine what course shall be pursued

in the isolation of such animals. The

animals may be left in the care and

under the control of the owner, to be

employed, perhaps, by him in his busi

ness, so long as they are not allowed

to come in contact with other ani

mals; or they may be taken from his

possession and placed within such

environments and under such control

as the public welfare may be deemed

to require. There is no inhibition

upon the board, however, to employ

the owner of the horses to act as their

agent in caring for them during the

period of their isolation. The mere

fact that he has been thus employed

would not be at all incompatible with

the view that they had been taken

from the possession of the owner

within the meaning of the statute in

| question. If it be a fact that by action

of the board of health, the owner was

deprived of all custody and control

over his animals, and was merely act

ing as their agent during the period

of isolation, he would be entitled, in

| my judgment, to reasonable compen

| sation therefor; but this would be so,

not because he is the owner of the

animals, but for the reason that he is

the agent of the board of health, em

ployed by them to perform a particu

lar service with reference to the isola
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tion of animals. The expenses of

isolation will necessarilly consist of

several items. It may necessitate the

procurement of a proper pound, build

ing or enclosure, suitable food, medi

cal treatment, and the services of

some suitable person to watch over

the animals during their isolation.

Mr. La Grange's bill, it may be said

in this connection, is not expressed

with sufficient fullness to be entitled

to payment, even if it appear that his

case is a meritorious one. He pre

sents a bill of some $373.00 for “feed

and attendance upon horses quaran

tined for glanders.” Before the bill

can be allowed under the said chapter

200, the items must be expressly

stated, and it must further appear

that the person presenting the bill

was employed by the board of health

in connection with the isolation of

the animals, and that the feed or

medicine, as the case may be, was

further authorized by it.

The statute in question is based

upon the fact that the public welfare

is of paramountimportance, and vests

health officers with authority to con

demn and kill animals infected with

either farcy or glanders. When the

killing of the animals is ordered, the

board “may pay to the owner an

equitable sum for the killing and

burial thereof.” It will be perceived

that this does not contemplate pay

ment to the owner for the loss he has

suffered, but rather for the value of

his services performed in the killing

that the animals were in fact isolated,

and that he performed services on be

half of the board in connection of the

isolation, and provided food for the

maintenance of the animals during

the term thereof. This is a question

I am unable to determine from the

facts presented, and indeed, it is a

question which the board of health

and not the attorney general should

determine.

Very respectfully,

June 9th, 1894. H. W. CHILDS.

INCOMPATIBILITY IN OFFICE–Superin

tendent of schools and district treasurer not

incompatible.

MR. L. R MACINTOSH,

Morris, Minn.

Dear Sir: Incompatibility in offices

exists where the nature and duties of

the two offices are such as to render it

improper for the consideration of pub

lic policy for one incumbent to retain

both. The statute has nowhere de

clared the offices of superintendent of

schools and that of district treasurer

incompatible. The treasurer is one of

the board of trustees of the district,

and is also made the custodian of the

moneysbelonging thereto. The super

intendent has, of course general super

vision over all the schools of his

county, and has more or less to do

with the affairs of each of the districts

in his county. Strictly speaking, these

duties are somewhat in conflict, as he,

as superintendent, is called upon to

consider matters brought to his atten

tion by the school board or its offi

|

|

|

and burial of his animals pursuant to | cers. This, therefore, presents a case

the order of the board.

Whether or not Mr. La Grange is

entitled to the payment of any

amount out of the appropriation pro

vided by the law of 1885 will depend,

as above suggested, upon the fact

of technical incompatibility between

the two offices. It is not my opinion,

| however, that it is that degree of in

compatibility which offends against

the rule above expressed.

Very truly yours,

July 13, 1894. H. W. CHILDS.
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INDIAN RESERVATION-Election districts

-An election districtcannot be formedwithin

an Indian reservation, as the reserved terri

tory is not subject to the Jaws of the state.

HIS EXCELLENCY,

KNUTE NELSON, Governor.

Sir: I beg to acknowledge receipt

of your communication, in which you

submit for my inspection petitions for

the establishment of election districts

in Norman County. In view of the

fact that the territory in each peti

tion lies wholly within White Earth

Indian Reservation, you ask my views

as to your authority in the matter

establishing election districts as

prayed for in said petitions. From a

careful examination of the law upon

the subject, it is my opinion that no

valid election district can be estab

lished upon such territory, as such

reservations are not deemed part of

the state in which they lie for election

purposes. The authorities go so far

as to hold that the grounds ceded to

the United States for navy yards or

for the purpose of a soldiers' home are

not part of the territory of the state,

so far as the jurisdiction of its laws

extends. It therefore follows that

you are not authorized to establish

the election districts in question.

Very respectfully,

Aug. 13, 1894. H. W. CHILDS.

JUSTICES OF THE PEACE-Appointment of

in case of vacancy under Sec. 48, Ch. 10, Gen.

Stat. 1878, held valid.

In the matter of the application of

A. G. Wedge and M. F. Propping, for

the institution of quo warranto pro

ceedings to test the title of Eric Olson

to the office of justice of the peace in

the town of New Canada and County

of Ramsey.

Mr. Eric Olson claims to hold the

office of justice of the peace in the

Town of New Canada, in Ramsey

County. by virtue of an appointment

under sec. 48, Chap. 10, G. S. 1878.

It is insisted on the part of the appli

cants that an appointment of a justice

of the peace in case of vacancy can

be made only as provided in Sec. 122,

Chap. 8, G. S., 1878. I am unable to

agree with such contention and enter

tain the view that the appointment of

such officer by the board of county

commissioners has reference only to

vacancies arising in counties not

divided into towns. Reading together

sections 119 to 122, inclusive, of said

chapter 8, it is obvious to my mind

that such is the proper construction

to be placed upon section 122.

Whether or not the law was complied

with in the appointment under section

48, does not clearly appear. That sec

tion has been passed upon by our

Supreme Court in State v. Guiney, 26

Minn. 313.

From the nature of the showing

made I do not feel that a proper case

is presented in which I would be justi

fied in instituting the proceedings

asked for. But Mr. Olson's tenure of

office is not assailed upon the ground

of want of compliance with the pro

visions of said section 48, but for the

reason that his appointment was not

made pursuant to section 122.

The application is, therefore, denied.

H. W. CHILDS.

Aug. 14, 1894.

Aw' in describing an event,

said: “The person I saw at the

head of the stairs was a man with

one eye named Wilkins.” “What was

the name of the other eye?” spitefully

asked the opposing counsel. The

witness was disgusted with the levity

of the audience.—Ohio Legal News.
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THE NATIONAL BANKRUPTCY LAW.

HE condition of affairs all over the

United States at the present time

is painful. Whether these unfortunate

conditions exist as a result of over

speculation, the tremendous advance

in the price of gold; the result of tariff

tinkering, from a reason unknown, or

from a combination of reasons, the

cold fact remains that out of every

one hundred persons who were worth

from $10,000 upwards in the United

States eight years ago, about seventy

five per cent are in financial difficul

ties. The per centage may seem high,

but after consulting with men well

able to judge, all the way from New

York to the Pacific Coast, I am of

the opinion that the estimate is not

too high. On the contrary, it is

rather below than above the per cent

age.

per cent in many of the far Western

towns from the value it had eight

years ago, and in the suburban dis

trict of every city in the West a very

large decrease in value has taken place,

ranging all the way from 25 to 75 per

cent. Property is being foreclosed

right and left, deficiency judgments

are being piled up in the courts, men

are discharging their servants, giving

away their horses and carriages, if

they cannot sell them, and letting

their lands be sold for taxes. Many

of our factories are closed; our benev

olent educational institutions

are suffering; the number of the unem

ployed is very great; the harvest has

been but a moderate one, owing to

the dry weather, and everything indi

cates financial distress. Very many

of our most aggressive and enterpris

ing men have their ardor and their

and

Real estate has dropped 80'

ambition killed by being constantly

dunned for money, and being now and

then placed on the gridiron of supple

mental proceedings to disclose con

cerning their property. If they act at

all in a business way they are forced

to do so under another name, and

are almost obliged to be dishonest if

they would earn enough to keep their

families from starvation. Now these

people, and among them many of our

best citizens, like the Egyptians of old,

are crying, not to Pharaoh for bread,

but to Congress to relieve them from

the cyclone of bad times and give

them a chance to start anew. They

say “Give us the law contemplated

by the framers of the republic, where

by, on turning over what we have to

our creditors we may be relieved from

any further legal obligation to them,

and may again be permitted to use

our energies, not only for ourselves

and our families, but to benefit the

community in which we live and

thereby also benefit our creditors.”

Among the powers delegated to

Congress by the Constitution, adopt

ed September, 1787, was the follow

ing: (Sec. 8, Art. 1) “To establish

uniform laws on the subject of bank

ruptcies.” It is also interesting to

note that Sec. 10 of the same article,

prohibited the States from passing

any law imparing the obligation of a

contract. Now, the courts have held

that if a state passes a bankruptcy

law it does not impair the obligation

of a contract if there is no existing

congressional legislation on the sub

ject. But no such state law could

have any effect on a contract made

before its enactment, or made outside
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of its own territory, nor to contracts

made between citizens of different

states, and the discharge granted in

one state usually has no effect over

debts contracted in another state, un

less they volunteer to accept of the

benefits of the state law. So, at best,

state enactments are very unsatisfac

tory, and have caused, as experience

shows, much unnecessary litigation.

MINNESOTA INSOLVENT LAW

UNSATISFACTORY.

It may be surprising to many peo

ple outside of the legal profession, or

to those who have not passed through

insolvency in this state, to say that if

a person makes an assignment his

creditors are not bound thereby unless

they come in and file a release. The

Minnesota state law works about

this way: Smith owes Hall $1,000,

Jones $1,000 and Olson $1,000.

Smith makes an assignment and pays

30 cents on the dollar. Hall and

Jones accept of the 30 cents and form

ally release him from any further lia

liability. But Olson says, “No, I will

take a judgment against him and ulti

mately collect my full amount.” Olson

has a perfect right to do this, and can

harass Smith to his dying day for

the payment of the $1,000. Thus, the

Minnesota insolvent law is of no

special benefit to the unfortunate

debtor aside from the fact that it

would keep Olson from getting a pre

ference and put what Smith has in the

hands of the court, so that it can

divide up the property fairly and

equitably. We need for the benefit of

both debtor and creditor, and must

have, a national bankruptcy law.

Such laws have existed in all civilized

countries since the days of Moses,

when we had the first record of such

an enactment. It was there provided

that a debtor might be discharged

from all obligations once in every fifty

years, which was commonly called,

“the year ofjubilee.” (See Lev. Chap.

25.) This humane curb on human

greed and selfishness was enacted

about 1490 years before Christ.

Bankruptcy laws first appears in

Roman jurisprudence 326 B.C. and

was known as the “Lex Poetelia.”

Such laws were first enacted in Eng

land in the reign of Henry VIII, and

again under Elizabeth and later sov

ereigns. Several acts have been

passed during the reign of Victoria;

the latest being the act of 1880 (42

and 43 Vic.), which amends the act of

1869. Bankruptcy laws exist in

almost all European countries, being

largely framed after the French Code

of 1807. In the United States we

have had three federal bankruptcy

laws. The first one was passed April

1, 1800. It was limited to five years.

It was practically a compilation of

the English statutes then in force, but

as it recognized the old and now obso

lete distinction between a trader who

could become bankrupt and another

person who could become insolvent,

it did not give general satisfaction,

was distasteful to the South, being

considered a special boon to the mer

cantile classes, and was repealed in

1803. The second law was passed

by Congress August 19, 1842, and

went into effect February 1, 1842, but

it was repealed March 8, 1843, and

was only operation thirteen

months, but during that time in Mas

sachusetts alone some 3250 cases are

reported. Another bankruptcy act

was passed in 1867, commonly called

the “Jenk's Act,” but it was repealed

in
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in 1879. We are now without a

national bankruptcy law.

During the present session of Con

gress a bill was introduced by a mem

ber from Texas and passed the House

July 17, 1894, and was reported in

the Senate by Mr. George, with

amendments, but it did not pass.

With all due regard to the gentle

man who drew it, the bill, it seems, is

a very incomplete piece of legislation

and it may, on the whole, be well that

it did not become a law at this time,

but no effort should be spared to

pass a proper bill at the coming ses

sion of Congress.

The wisest thing to do, it seems to

me, would be to re-enact the law of

1842, with such amendments in the

law and practice as experience and

the act of 1867 would suggest. Much

also of the present excellent English

law and practice might be incorpor

ated in it. By substantially re-enact

ing these laws, with the objectionable

features omitted, we would have the

benefit ofmany thousands of adjudica

tions, both in this country and in

England, which would assist the

courts and the profession very largely

in determing questions of law and

practice.

EFFECT ON CREDITORS.

Among some short-sighted bankers

and business men the suggestion of a

bankruptcy law at once arouses oppo

sition, but a more careful study of the

law and its effects will demonstrate

to them that it will be for their bene

fit, as well as to the benefit of the

debtor class, for the following, among

other reasons:

1st. The great cost, unsatisfactory

results and large amount of litigation

arising out of conflicting state laws

on the subject would be obviated and

a great expense thereby afforded to

the unfortunate creditor.

2nd. The knowledge that a nation

al bankruptcy law existed would

greatly curtail the credit system and

prevent the indiscriminate sale of

goods or loan of money to every irre

sponsible person, and in this way the

bubblecommonly called a boom would

be prevented from again intruding

itself with all its ultimately disastrous

results upon the community, would

emancipate at least a million of ener

getic men (now in a sort of slavery),

and afford them a chance to act again,

and thus benefit, not only themselves,

but the community in which they live,

including their creditors.

4th. It would tend to satisfy the

masses that the law favored the poor

as well as protected the rich, and thus

would prevent anarchy and other

phases of discontent, which. are rising

like a vast tide and which threaten

to overwhelm the creditor class.

Lastly. The experience of the most

conservative nations of ancient and

modern times demonstrates that such

laws, while eminently humane, are a

blessing to both debtor and creditor.

J. M. HAWTHORNE.

THE LAWYER'S LULLABY.

: By F. H. Coggswell.

Be still, my child! remain in statu quo,

While I propel thy cradle to and fro.

Let no involved res inter alios

Prevail while we're consulting inter nos.

Was that a little pain in medias ses?

Too bad! too bad! we'll have no more of

these.

I'll send a capias for some wise expert

Who knows to eject the pain and stay the

hurt.

No trespasser shall come to trouble thee,

For thou dost own this house in simple fee

And thy administrators, heirs, assigns,

To have, to hold, convey at thy designs.

Correct thy pleadings, my own baby boy;

Let there be an abatement of thy joy;

Quash every tendency to keep awake,

And verdict, costs and judgment thou shall

take. -Boston Transcript.
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John Rogers, Jr., et al.,. Plaintiffs v.Annie

O’Brien, Defendant, and The Phoenix In

surance Co., Garnishee.

(Municipal Court, City of St. Paul.)

Pinch & Whaley for Plaintiffs. Westfall &

Darragh for Defendant.

HOMESTEAD EXEMPTION–Held that the

insurance money in the hands of the insur

ance company, arising from#partial destruc

tion of a homestead is exerhpt from sale and

levy on execution.

This action was brought against

defendant, and the Phoenix Insurance

Company was garnisheed. It ap

peared that the insurance money due

from the garnishee to the defendant

was for a loss on the homestead of

defendant. Garnishee discharged.

ORR, J. Paragraph 6, Sec. 310,

Chap. 66, General Statutes, exempts

“All moneys arising from insurance

of any property exempted from sale

on execution when such property has

been destroyed by fire.” It may be

contended that this exemption ex

tends only to personal property and

does not apply to homestead property,

but whether it does or not, I am of the

opinion that the garnishee cannot be

held, as the Supreme Court strongly

intimates in Quehl v. Peterson, 47

Minn. 13, that the proceeds of a pol

icy of insurance on a homestead

owned and occupied as a homestead

are exempt.

LITERARY NOTES.

HE October and November num

bers of the Atlantic Monthly

have duly come to our table. As has

before been remarked in these columns,

the Atlantic Monthly is unquestion

ably the best, if not the only, purely

literary monthly published on this

side the Atlantic Ocean. Space and

the nature of the contents of the

Magazine forbid any lengthly mention

of them here. And they are so varied,

and all of such interest, that if one

mentions but a portion he is in dan

ger of harming his reputation for

having good taste by not mentioning

others.

One might, however, venture to call

special attention of the readers of the

LAw JouRNAL to “The Medieval

Towns of England,” “Recollections

of Stanton Under Johnson,” “Sew

ards Attitude Toward Compromise

and Secession,” “Tammany Points

the Way,” and “The Growth of

American Influence over England,”

as having for them an interest, not

apart from, but in addition to their

literary interest.

“The Railway War" by Mr. Henry

J. Fletcher, an article written on the

railway strike in July, while it was at

its height, has rather a foreign or dis

tant sound in October, and, to some

extent, it illustrates recent criticisms

which have appeared on various

monthly periodicals which have at

tempted to produce timely articles,

but which, when the monthly appears,

read in the light of after events, seems

not so wise as they might if read

when written.

LP' us offer a suggestion to the

brewers for the better advertise

ment of their products. Hang on all

the town drunkards a placard which

says, “Loaded with our goods.”

This method is used by many manu

facturers on their wagons and rail

road cars, and is considered good ad

vertising.—Reflector.

HE case of Roberts Manufactur

ing Co. vs. Wright, reported in

this number decides that the members

of an inchoate corporation may be

held liable as partners on contracts

made in the corporate name, and is in

accordance with the decision ofJudge

Moer, of Duluth, in Frost Manufac

turing Co. vs. Barnes Vitrified Brick

Co., reported ante page 139.
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THE DISTRICT COURTS.

W. W. Stenson v. J. C. Hendee.

(District Court, Winona County.)

JUSTICE PRACTICE - PLEADING -Where

pleadings are not had on the return day c

the summons in justice court, and defend

ant on the£ day objects to plead

ings being made and moves for a issal

and on the objection being over-ruled, pro

ceeds to trlal, he does not thereby waive his

rights to urge this objection on appeal.

:

A summons was issued out of a

justice court returnable June 21st,

1894. Both parties appeared, no

pleadings were made on that day,

and no consent of parties was given

or order made by the justice as to

when they should be made, but the

cause was, by consent of the parties,

adjourned to June 28th, 1894.

On the return day defendant ap

peared specially and moved that the

action be dismissed on the ground

that no pleadings were made on the

return day of the summons. The mo

tion was overruled and defendant

duly excepted to the ruling. There

upon plaintiff plead orally on an ac

count, and filed a statement thereof

with the justice. The defendant an

swered, the cause was tried, judgment

was rendered for plaintiff, and de

fendant appealed therefrom on ques

tions of law alone.

START, J. 1. G. S. Chap. 65, Sec.

23, is imperative. If the cause is ad

journed without appointing a time,

with consent of the parties, when the

pleadings shall be made, the justice

loses jurisdiction. (8 Minn., 243; 14

Minn., 142; 48 Minn., 222.) It is too

late to question this rule.

2. If, however, defendant appears

on the adjourned day without objec

tion, answers and goes to trial, he

waives by voluntary appearance the

right to object to the jurisdiction, and

confers such jurisdiction, and the error

in law of adjourning the cause with

out pleadings is thereby cured. (21

Minn., 402; 48 Minn., 221.)

The case at bar is distinguishable

from these cases in that defendant did

not voluntarily submit to the juris

diction of the justice.

He appeared specially, moved for a

dismissal of the action, and excepted

to the ruling denying his motion. He

was not bound to abandon his de

fense, or repeat his objection and ex

ception. He answered under coercion.

This is not an open question in this

state, whatever may be the rule

elsewhere, and needs no discussion.

(3 Minn., 29; 98 U. S. 476.)

Wilson v. Mills.

(District Court, Lac qui Parle Gounty.)

C. D. Bensel, for Plaintiff. C. A. Fosnes, for

Defendant,

Jus:#############:
of replevin in justice court testifies that the

$################
of the action.

This was an action in replevin com

menced in justice court of Lac Qui

Parle County. The affidavit of re

plevin alleged the value of the pro

perty to be $94. Upon the trial of

the cause in justice court, the plaintiff

himself, who was the only witness

sworn, in giving the value of each

article replevied, gave the value of all

the property as $113.

The defendant then moved to dis

miss the action on the ground that

the court had no jurisdiction, for the

reason that the value of the property

in controversy, was more than $100.

This motion was granted, where

upon, the plaintiff appealed to the

district court, POWERS, J., pre

siding.
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In the district court the plaintiff tes

tified to the value of the property

as $91, claiming that he had not ex

amined as to its condition fully,

when he testified to its value in jus

tice court, and that the value as he

then gave it was too much. He ad

mitted, however, that he testified in

justice court that the value was more

than $100.

The plaintiff rested. Two witnesses

were examined by the defendant who

testified to the value fixed by the

plaintiff in the court below.

The defendant then moved to dis

miss the action on the same ground

on which it was dismissed in justice

court, claiming that as the justice

court was ousted of jurisdiction the

district court did not acquire any by

appeal. This motion was granted.

In Re-Assignment of M. H. Crittenden & Son.

(District Court, Hennepin County, No. 62,87O.)

Wadsworth & Wadsworth for Petitioners.

Henry J. Fletcher for Assignee.

ASSIGNMENT FOR BENEFIT OF CRED

ITQRS–An assignment purporting to be

under the law of 1881, executed by one co

partner£ all the assets of the co

partnership and his own individual pro

perty, but which is not executed by and

which does not convey the property of the

other co-partner is void.

The facts sufficiently appear in the

memorandum.

HICKS, J. It appearing to the

court that on the 15th day of August,

1894, that said Måson H. Crittenden

on his own behalf, and on behalf of

the co-partnership of M. H. Critten

.den & Son, made what purported to

be an assignment in writing, dated

and filed in the above entitled court

on that day, purporting to assign to

the Metropolitan Trust Company of

Minneapolis, all the property and

estate of said Mason H. Crittenden

as an individual, and all the property

and estate of M. H. Crittenden & Son

not exempt by law, for the equal

benefit of the creditors of said firm

and said M. H. Crittenden; that at

the time of said assignment, and long

prior thereto, said Archie M. Critten

den had held himself out as, and was

in fact, as to the creditors of said M.

H. Crittenden & Son, a general part

ner in said firm of M. H. Crittenden &

Son, and should have joined in the

said instrument of assignment as a.

member thereof; that by reason of

this failure to join in the execution of

said instrument of assignment the

said assignment does not bring into

court all the joint and several pro

perty of said debtors, and the same is

therefore invalid and ineffectual as an

assignment under the Insolvency Act

of Minnesota, and of no force and

effect; and that by reason of the in

validity of the assignment it appears

to the court thatcertain creditors are

about to obtain a preference over

other petitioners and creditors of the

firm of M. H. Crittenden & Son.

Therefore, the firm of M. H. Critten

den & Son, is declared to be insolvent.

Wherefore the said instrument of

assignment, dated August 15, 1894,

and executed by Mason H. Crittenden

on his own behalf, and on behalf of

M. H. Crittenden, and on said

day filed in the above entitled court,

is hereby adjuged and declared to be

void and of no force and effect as an

assignment under the Insolvency Act,

Gen. Laws of 1881, Chap. 148, of

Minnesota and amendments thereof.

Borg v. Peterson.

(District Court, Ramsey County, No. 56,185.)

Harold Haris for Plaintiff. Geo. W. Walsh for

Defendant.

SLANDER—PLEADING-In a complaint for

slander it is unnecessary to give the names

of the persons in whose presencethe alleged

slanderous words were spoken.

This cause came before the court on

the motion of the defendant com
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pelling the plaintiff to make his com

plaint more definite and certain in

this—by inserting the name or names

of the person or persons in whose

presence and hearing it is alleged the

slanderous words pleaded were utter

ed. Having heard counsel for the re

spective parties, ordered that said

motion be and the same is hereby

denied. By consent, the defendant's

time to answer is extended to and in

cluding November 10th, 1894.

KELLY. J. The gist of plaintiff's

cause of action is: (1) That the

words were uttered by defendant and

were slanderous, and (2) That they

were so uttered in the presence and

hearing of some person or persons

who understood them. It is not nec

essary to plead the names of the

persons who so heard. It might be

convenient for the defense to know

these names, but the plaintiff is not

obliged to disclose them in his plead

1ng.

Wm. H. Young v. Wm. Donaldson, et al.

(District Court, Hennepin County, No. 62O35.)

F. F. Davis and w.s. Dwinnell for Plaintiff.

Keith, Evans, Thompson & Fairchild for

Defendant.

STATUTE OF FRAUDS-A contract to per

form labor and services for a period of more

than one year must be in writing.

Plaintiff contracted to work for de

fendants in their store at Minneapolis

for a term of two years, commencing

on the seventh day ofJune, 1892, and

was to receive a compensation of

$18.00 per week until the first day of

October, 1893, $20.00 per week from

October 1st, 1893, until the first day

of March, 1894, and $22.00 per week

thereafter until the expiration of said

two years; the contract was oral, no

part of which has ever been reduced

to writing,

Plaintiff commenced work on June

7, 1892, and continued in said employ

ment, receiving the sum of $18.00 per

week, until about October 1, 1893,

when the defendant discharged the

plaintiff, without any cause, and re

fused to employ him for the remainder

of the said two years.

Plaintiff brought this action to re

cover the balance due on the contract,

from October 1, 1893, to June 1, 1894.

ELLIOTT, J. A contract, which,

by its terms, is not to be performed

within one year, must be in writing;

an oral contract may be set up as

evidence to show the amount due on

an action for quantum meruit.

No action can be maintained on this.

contract.

Hedvig A. Colby v. Christian M. Colby.

(District Court, Hennepin County, No. 60641.)

Arctander & Arctander, for plaintiff. W. H.

Adams for defendant.

ALIMONY- Action to

Divorce.

set aside Decree of

Plaintiff brought this action to set

aside a decree of divorce theretofore

obtained by the defendant herein in

this court, alleging that the same had

been obtained by fraud upon her and

upon the court, and asked that the

defendant be ordered to pay her

alimony during the pending of this

action and counsel fees therein

The court, having “heard the argu

ments of counsel and duly considered

the matter, being of the opinion that

in an action to vacate a voidable

decree of divorce the wife is not en

titled to alimony or counsel fees,”

denied plaintiff's motion therefore.

HICKS,

SMITH,

RUSSELL, J.J.
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M. M. Dye, et al., v. N. F. Johnson, et al.

(District Court, St. Louis County, No. 9888.)

Towne & Davis for Plaintiffs.

for Defendants.

PLEADING-Allegation that plaintiff became

the owner and holder of a note for value be

fore maturity, is not a conclusion of law.

Plaintiffs, as indorsees, sued the

maker and indorsers on a promissory

note, and after setting up the note

and the indorsements, alleged that

“thereafter and before maturity de

fendant ‘B’ (the second indorser)

indorsed said note for value, and de

livered it so indorsed, and that there

after and before its maturity, these

plaintiffs became and now are the

owners and holders thereof for value.”

Defendants demurred to the com

plaint, contending that the allegation

that plaintiffs became the owners and

holders was a conclusion of law, and

not a sufficient allegation of transfer

and indorsement to these plaintiffs.

In support of the demurrer counsel

cited Weatherspoon v. Rodgers, 32

Cal.; Poorman v. Mills, 35 Cal. 121;

Frazer v. Williams, 15 Minn., 288,

(Gil. 219) 22 Minn. 272, 13 Minn.

165, (Gil. 154), 17 Minn. 493, (Gil.

270).

Plaintiffs contended that in the

cases cited in support of the demurrer

there was a particular allegation of

endorsement and transfer to the

plaintiff besides the allegation “plain

tiff is now the owner and holder

thereof,” and that therefore the latter

allegation was under the familiar rule

of pleading, a conclusion of law.

Plaintiff cited in opposition to the

demurrer, 4. Abb. Pr. 463, 36 How.

Pr. 190, 15 How. Pr. 1, 32 Wis. 243,

8 How. Pr. 385, Bliss on Code Pl.

232.

Demurrer of defendants overruled.

ENSIGN, J.

National Investment Co. v. Robert Igel.

| (District Court, Ramsey County, No. 55486).

J. L. Washburn Briggs & Countryman for Plaintiff. H. Barton

for Defendant,

PLEADING-PARTIES TO ACTIONS-In an

action to recover for unpaid installments

due on a contract for sale of real estate by

an assignee thereof it is unnecessary to

allege that the assignor and vendor has

not declared the contract void for default,

or that he had demanded possession of the
premises. Nor in such an action is the as

signor a necessary party. Where money is

£ upon the express request of another,

t is unnecessary to allege that he was obli

gated to make such payment, or was ben

efited thereby.

One Schickler sold to the defendant

certain real estate for the sum of

$3,200.00, to be paid as follows:

$30.00 per month on the 15th day of

each month, and $100.00 on or be

fore two years from the date of the

sale. Schickler agreed to convey to

the defendant the said premises when

the amount of the payments should

have reduced the amount due to

$2,000.00. By the contract of sale

the defendant also agreed to pay the

taxes on said premises, and also to

keep the buildings thereon insured.

Schickler afterwards, and before the

commencement of the action, assigned

to plaintiff all money due or to grow

due on said contract.

The defendant having failed to

make certain of the monthly

payments aforesaid, the first

cause of action was to recover the

same. But it appeared from the com

plaint that the payments made and

the amount sued for would not reduce

the total amount due to $2,000.00.

For second and third causes of action,

respectively, it was alleged that the

plaintiff, at defendant's request, had

paid certain taxes on said premises

and certain insurance premiums on

the buildings thereon.

The plaintiff's assignor was not

made a party to the action.

The defendant interposed a demur

rer on the grounds of a defect of
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parties, plaintiff and defendant, and

that in none of the causes of action

set up in the complaint were facts

stated sufficient to constitute a cause

of action. Demurrer overruled.

KERR, J. One Henrietta Schickler

agreed in writing to sell and convey

to defendant certain real property for

the price of $3,200, the defendant to

have possession of the premises. In

consideration whereof, defendant

agreed to pay said purchase price (ex

cept $100.00) in monthly installments

of $30.00 on the 15th of each month,

commencing with July 15th, 1892.

The warranty deed was to be executed

by Schickler to defendant when pay

ments were made as aforesaid, suffi

cient to reduce the amount remaining

unpaid to the sum of $2,000.00.

Monthly payments were made by de

fendant as agreed, down to and in

cluding Nov. 15th, 1893, and no more.

Upon default in payment of any in

stallment, or in performance of any

of the terms of agreement by defend

ant the contract might be declared

void at the election of said Schickler,

and upon any such default defendant

agreed to surrender possession to said

Schickler upon demand. All moneys

due and to grow due on said contract

were, for value received, sold and as

signed by said Schickler to plaintiff.

Plaintiff sues in first cause of action

to recover the unpaid installments

alter Nov. 15th, 1893, down to April

15th, 1894. The amount sought to

be recovered herein, together with the

amount heretofore paid by defendant

on the contract, would not reduce the

purchase price remaining unpaid to

$2,000, so as to entitle defendant to

a deed. There are therefore no con

ditions precedent to be performed by

Schickler. In such case it is not nec

essary that said Schickler should be

made a party, plaintiff or defendant,

to the action. Nor is it neeessary, in,

the complaint, to allege that said

Schickler was the owner of the pro

perty or had not elected to declare

the contract void, or had not de

demanded or recovered possession of

the premises. These are the matters

of defense, and are equally available

to the defendant against the plaintiff

as they would be against Schickler

had the suit been brought by her.

As to the second and third causes of

action, they are in the approved form

for money paid at the express request

of another, except that they do not

state specifically to whom the money

was paid. It is not necessary, in such

action, that the money should have

been paid for the beneficial use of de

fendant. It is entirely immaterial

whether he was benefitted by the pay

ment or not, if it was made at his ex

press request with an implied, or as

in this case, an express promise to

pay. Nor is it necessary in such case

to allege or show that the payment

was made in discharge of a liability

binding on defendant. It might be

that these causes of action are faulty

as being indefinite or uncertain with

respect to the person to whom the

payments were made, but objections

of that character are not reached by

general demurer.

Charles J. Gellatly v. William H. Gellatly, et al.

(District Court, Ramsey County, No. 56057.)

ATTORNEYS-DISMISSAL OF ACTION.

On order to show cause why an ad

ministrator should not be substituted

for its decedent in an action for par

tition of real estate. Order vacated

without prejudice.
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KBLLY, J. This action was begun

by Humphrey Barton as attorney for

the plaintiff, and is for the partition of

real property. Subsequently Mr.

Barton, as attorney for defendant

Hart, answered the complaint and

demanded in the answer affirmative

relief. Other defendants have appear

ed by other attorneys, and in some

cases asked affirmative relief. The

order to show cause as above was

obtained on Oct. 31st, by Mr. Bar

ton, appearing as attorney for the

plaintiff. On Nov. 1st, the plaintiff,

in person, executed and filed a formal

dismissal of his action. This paper

appears to have been signed and ac

knowledged before a notary public in

Hennepin County. Conceding that

the plaintiff cannot, as against such

defendants who have demanded af

firmative relief, dismiss this action,

the question here is, can Mr. Barton,

being attorney of record to the plain

tiff be heard to object to its dis

missal. As attorney for one of the

defendants his position is anomalous.

We think he cannot, and the result is

that while the action will not be dis

missed, this. motion fails because

there is nobody in court to prosecute

it.

Charles Joy, _Plaintiff, v. The Burlington

Insurance Co., Defendant, and Gardner and

Warner, Garnishees.

(District Court, Ramsey County, No. 50495.)

Bion A. Dodge, for Plaintiff, James E. Trask,

for Defendant and Garnishees.

GARNISHMENT—Contingent indebtedness of

ishee-Where the agent of an insur

ance company is garnisheed in an action

against his£ and discloses that he

has collected and holds certain surns as pre

miums for said company, but further states

iicles on which these premiurns

were collected are subject to cancellation

by the insured, and that the unearned pre

miums will, upon such cancellation, have

to be returned to the insured: ####, that

the indebtedness of the garnishee to the

defendant is not of such a contingent nature

as not to render it subject to garnishment.

This action was commenced to re

cover on a policy of insurance, and

resulted in a verdict in favor of the

plaintiff. At about the time of the

service of the summons in the original

action garnishee summons was served

on several parties, including agents

of the company in St. Paul and Min

neapolis. The disclosure of the first

garnishee was, in substance, that at

the time of the service of the garnishee

summons he was owing certain sums

of money to the company. But on

cross-examination by counsel for the

garnishees this disclosure was modi

fied by stating that the moneys were

not absolutely and unconditionally

due, because a portion of the premi

ums of the said policies issued by said

agents on behalf of the defendantcom

pany were in the form of accounts,

and that those accounts were subject

to change at any time by cancellation

of the policies, and that the amount

due and owing from the agent to the

company depended upon whether or

not the policies should be subsequently

cancelled.

The second garnishee disclosed

that there was no sum what

ever in his hands belonging to the

defendant at the time of the service of

the garnishee summons, and refused

to produce his books of account before

the referee, claiming that in so much

as the policies provided that the same

could be cancelled at any time, and

were likely to be cancelled, and the

premium required to be returned, that

whatever amount he had in his hands

was not unconditionally due and ow

ing. But afterwards, in response to

the question, “What was the amount

of the premiums received in cash pre

vious to the service of the summons,”

he admitted, “We had received noth

| ing that was due the company, but

had received $158.81;” and he refused
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to testify as to the amounts charged

for premiums.

Upon this disclosure the plaintiff

moved for leave to file a supplemental

complaint, impleading the garnishees

therein, which motion was denied.

KELLY, J. Without considering

the effect of the disclosure, the supple

mental complaint tendered is insuffi

cient. It does not state a cause of

action against the garnishees—cer

tainly not in view of the statutorv

provisions. The statute, sec. 175,

chap. 66, G. S., in cases where the

garnishee on disclosure denies any in

debtedness to the defendant, and the

plaintiff believes the garnishee does

not answer truly, says the plaintiff

may thereupon apply to the court

“for permission to file a supplemental

complaint in the action, making the

garnishee a party thereto, and setting

forth the facts upon which he claims

to charge the garnishee.” This has

not been observed.

Thereupon the plaintiff moved for a

further disclosure of the garnishees.

KELLY, J. The referee's disclosure

report was filed May 7, 1894. On

June 15, a motion to file supplemental

complaint against these garnishees

and another was denied, but with

leave to move for judgment on the

disclosure. On June 22d, plain

tiff's attorney moved for judgment

against the other garnishees, but as

to these, asked for the order herein

denied. I take this as an indication

of abandonment of any claim that on

the disclosure he can hold these gar

nishees. While the answers of the

garnishee do not commend themselves

to the court for frankness, yet I think

counsel had it in his power by proper

steps to have brought him, in May

last, before the court and compelled

his answer to all proper questions.

On the face of the return I am not

sure that something is not due de

fendant from the garnishees.

Thereupon the plaintiff moved for

judgment upon said disclosure against

said garnishees.

KELLY, J. The garnishees were

agents for defendant insurance com

pany, and as such, on the day gar

nishment was served, had either col

lected in cash for, or become obligated

to pay said insurance company for

premiums on policies written by the

company the sum of money for which

I have ordered judgment. Their

books showed $531.30 as the indebt

edness when the garnishee summons

was served, but the disclosure shows

that prior to that time certain policies

had been cancelled and premiums

amounting to $67.50 returned, so

that the apparent indebtedness is re

duced by this sum. When the gar

nishee summons was served July 1st,

1893, it stopped in the hands of the

agents any sum of money then owing

defendant insurance company. This

amount could not be reduced, so far

as plaintiff is concerned, by cancelling

policies and returning premiums,

either with or without the company's

consent. Therefore if the garnishees

undertook, as agents of the company,

to return the premiums after they

were garnisheed in their hands, they

did it at their own risk. The contract

for cancellation and return was not

between the garnishees and the as

sured, but between the insurance com

pany and the assured.

The garnishee denies indebtedness

to the defendant but discloses

facts that establish a legal indebt
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edness at the time the garnishee

summons was served. The denial is

therefore futile. That the debt was

not then presently due is of no mo

ment; it has long since become due.

Nor is it of any consequence that the

policies were liable to be cancelled.

That was a matter solely between the

defendant and the assured, and did

not in any way affect the indebtedness

of the garnishees to the defendant. It

certainly could not with reference to

the cancellations made after the sixty

or ninety days credit had expired. It

does not appear when these policies

were cancelled, if at all, except as be

low stated. The garnishees admit

that they, as defendants' agents, re

ceived for premiums on policies issued

by defendant the sum of $158.81.

From this should be deducted premi

ums returned on cancelled policies

prior to the garnishment of $14.70,

and garnishees’ commissions of $41.44

leaving a net indebtedness of gar

nishees to defendant of $102.67.

Roberts Manufacturing Co. vs. Frederick P.

Wright.

(District Court, Ramsey County.)

PARTNERSHIP-FAILURE To INCORPoR

ATE-Parties who undertake to form a

business corporation, and abandon the

project without£5 their incorpor

ation are individually liable as partners to

those, with whom they make contracts in the

name of the proposed corporation.

Robertsön Howard for plaintiff.

When parties associate themselves

together with a view to becoming

properly incorporated, and fail to

perfect their incorporation, they are

liable individually as partners, to

persons with whom they make con

tracts within the scope of the pro

posed enterprise, if such corporation

is to carry on a commercial business

for the mutual gain and profit of its

members. Hess vs. Weitz, 4 Serg. &

Rawle 356; Pettis vs. Atkins, 60 Ill.

454; Bigelow vs. Gregory, 73 Ill., 197;

Garnett vs. Richardson, 35 Ark. 144;

Kaiser vs. Lawrence Savings Bank,

56 Iowa 104; Abbott vs. Omaha

Smelting Co. 4 Neb. 416; Field vs.

Cooks, 16 La. Ann. 153; Jessup vs.

Carnegie, 44. N. Y. Super. Ct. 260,

283, 285, 286; Wells vs. Gates, 18

Barb. 554; Williams vs. Bank of

Michigan, 7 Wend. 542; Martin vs.

Fewell, 79 Mo. 401, 409, 410; Frost

vs. Walker, 60 Maine 468; Coleman

vs. Coleman, 78 Ind. 344; Eaton! vs.

Walker, 76 Mich. 579; Guckert vs.

Hackett, 159 Pa. St. 303. See also

Johnson vs. Corser, 34 Minn. 357 and

Sheran vs. Mendenhall, 23 Minn. 92.

Where the object of the association

is not for pecuniary gain or profit, but

merely for the promotion of some

moral, benevolent, social, political, or

other purpose not strictly commercial,

although some pecuniary advantage

may result to the members, such

members will not be considered part

ners, and will not be liable on associa

tion contracts individually unless

they have authorized or ratified such

contracts. Johnson vs. Corser, 34.

Minn. 355; Ehrmantrout vs. Robin

son, (Minn.) 54 N. W. Rep. 188; Mc

Cabe vs. Goodfellow, 133 N.Y. 89.

The defendant will be held liable as

a partner although sued alone, as no

objection has been interposed by de

murrer or answer. 1 Bates Partner

ship, Sec. 454, p. 476; Barry vs.

Fayles, 1 Peters, 311, 317; Gay vs.

Corry, 9 Cowan, 44; Collins vs.

Smith, 78 Pa. St. 423; Gen. St. 1878,

Ch. 66, Sec. 92, 94, 95; Davis vs.

Choteau, 32 Minn. 548; Sandwich

Manufacturing Co. vs. Herriott, 37

Minn. 214.

Under Gen. Stat. 1878, Ch. 66, Sec.

37-40, this action can be maintained
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against defendant although other

parties liable have been released by

plaintiff.

John D. O'Brien for defendant. The

National Metropolitan Bank was a

corporation de facto and the mem

bers were not individually liable. The

members of a proposed corporation

that failes to become duly incorpor

ated cannot be held liable by one who

has contracted with it as a corpora

tion. Finnegan vs. Neuronberg, 52

Minn. 239; 4 Eng. & Am. Encyc. of

Law, 200; 17 Eng. & Am. Encyc. of

Law, 866; 2 Morawetz on Corpora

tions 748 and cases cited.

EGAN, J. The cause above entitled

duly came on for trial before the

court, without a jury, at a general

term thereof, commencing on the first

Monday of the month of May, 1894,

and was duly tried on the 28th day

of that month.

Now, after reading the pleadings of

the respective parties, and a careful

consideration of the evidence adduced

by the parties, respectively, and after

hearing the arguments of counsel, the

court finds as facts herein:

First. That the plaintiff is a cor

poration as alleged in the complaint.

Second. That on or about the

28th day of February, 1893, W. J.

Dyer, C. W. Hackett, J. W. Cooper,

D. H. Moon, Thomas Cochran, G. W.

Bohn, J. C. Norton, H. D. Brown, G.

W. Griggs and Frederick P. Wright,

associated themselves together for the

purpose of organizing a corporation

under the National Banking Act of

the United States to conduct a gen

eral banking business in the city of St.

Paul, in the state of Minnesota, under

the name of the Metropolitan Nation

al Bank of St. Paul, Minnesota. That

in pursuance of said purpose to organ

ize and conduct a national bank the

above named persons signed articles

of association as required by said

national bank act, and at a meeting

held for that purpose, said aforenamed

persons and one Cyrus H. Kellogg

were duly elected as the first board of

directors of said proposed national

bank, and the capital stock of said

bank was fixed at $200,000, and sur

plus fund at $20,000. That said

board of directors from time to time

held meetings thereafter, elected

officers and appointed committees

with authority to select and rent a

room for the use of said bank, to

advertise in the newspapers, and to

purchase furniture and fixtures for

said bank.

Third. That on or about the 15th

day of April, 1893, the defendant was

duly elected as, and became a member

of said board of directors to fill a

vacancy caused by the resignation of

said Cyrus K. Kellogg, and thereafter

acted as a member of said board.

Fourth. That books of subscrip

tion to the capital stock of said pro

posed national bank were opened and

shares of stock subscribed for by var

ious persons.

Fifth. That none of the subscrip

tions to stock as aforesaid was

ever actually paid in by the persons

so subscribing therefor.

Sixth. That on or about the 18th

day of April, 1893, the plaintiff sub

mitted to the committee theretofore

duly appointed by said board of di

rectors to negotiate and conclude a

contract for the manufactureand pur

chase of fixtures and furniture for the

use of said proposed bank, a proposi

tion to manufacture for and sell to
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them for said proposed bank the fix

tures and furniture referred to in the

complaint for thesum of $2,000. That

on or about the 19th day of April,

1893, said committee for said pro

posed bank duly accepted said pro

position made to them by the

plaintiff.

Seventh. That thereafter the

plaintiff manufactured the said fix

tures and furniture for said bank as

required by the terms of said contract

made by it and the said committee in

behalf of said proposed bank, and

duly notified said committee that said

fixtures and furniture were ready for

delivery. That said fixtures and furn

iture were manufactured in accord

ance with the terms and conditions of

said contract and were approved by

said committee and acceepted by

them. That as directed by said com

mittee some of said fixtures were de

livered by plaintiff at the room desig

nated by said committee as the place

where the same should be delivered,

and the balance of said fixtures and

furniture, at the request of said com

mittee, were stored by plaintiff at

their risk and subject to their order

for future delivery.

Eighth. That said fixtures and

furniture were reasonably worth and

of the value of $2,000.

Ninth. That the plaintiff made a

reduction of $30.00 from the price of

said furniture and fixtures, which

would have been the cost of setting up

and putting the same in place in said

bank.

Tenth. That the plaintiff knew at

the time it entered into the contract

for the manufacture and sale of said

furniture and fixtures that the persons

aforenamed had not at that time be

come duly incorporated but intended

to organize and carry on business as

a corporation.

Eleventh. That the persons afore

named failed to complete the organ

ization of said bank as a corporation

under the national bank act and nev

er did, in fact, become a corporation

and have abandoned their purpose of

completing their organization and be

coming a duly incorporated body

under said law or otherwise.

Twelfth. That on or about the

30th day of December, 1893, William

J. Dyer, C. W. Hackett, J. W. Cooper,

D. H. Moon, Thomas Cochran, G. H.

Bohn, J. C. Norton, H. D. Brown and

G. W. Griggs, each paid to plaintiff on

account of and as part payment for

said furniture and fixtures the sum of

one hundred and seventy-nine T'u dol

lars ($179.09), and that the plaintiff in

consideration of said payments by

them, and each of them, has released

them, and each of them, from any fur

ther liability to it on account of said

contract for the manufacture and sale

of said furniture and fixtures as here

in heretofore stated.

Thirteenth: That the said Frank

Schlick, Jr., paid on account of and as

part payment for said furniture and

fixtures the sum of fifty dollars.

Fourteenth. That the defendant,

after signing said articles of associa

tion and being elected a member of

said board of directors, attended

meetings of said board and took part

in the proceedings thereof on the 18th

day of April, 1893, and the 6th day of

May, 1893; that during April and

May, 1893, advertisements were in

serted in the daily newspapers pub

lished in St. Paul, stating that said

bank was being organized, giving the
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mames of the officers of said bank and

of the directors thereof, including the

name of the defendant, stating the

amount of the capital stock and of

the surplus, and that said bank would

occupy rooms on the ground floor of

the Pioneer Press building on the

corner of Fourth and Robert Streets

in said city, on or about the 1st day

ofJune, 1893; that on the 12th day

of May, 1893, the defendant, by letter,

tendered his resignation as a member

of said board of directors; that on

the 29th day of June, 1893, at a meet

ing of said board said resignation was

by vote of the board, laid on the table

and that no further action was taken

in regard thereto.

Fifteenth. That defendant has re

fused to make any payment on ac

count of said contract although de

mand therefor has been made.

As Conclusions of Law from the facts

aforesaid the court finds:

That the plaintiff is entitled to juge

ment against the defendant for the

sum of one hundred and sevent-nine I'm

dollars, together with the costs and

disbursements of this action.

Let judgment be entered accord

ingly.

RULEs of PRActIcE—ELEVENTH JUDI

CIAL DISTRICT.

The following rules of practice were

adopted by the District Court of the

Eleventh Judical District at Duluth,

Minnesota, November 3d, 1894, re

lating to proceedings under Chapter

76 of the General Statutes of 1878.

1. Any creditor of such corporation

who desires to become a party to

shall file his verified complaint with

the clerk of the court, stating his

cause, or causes of action, and attach

thereto a verified statement of his

account, or copy of the note or notes,

bill of exchange, contract or con

tracts, or other evidence of indebted

ness upon which his cause or causes

of action are based.

II. After the filing of such com

plaint he shall serve a notice upon the

defendant corporation, or the receiver,

if any has been appointed, as the case

may be, and the plaintiff, or his, their

or its attorneys, stating that he will

at a time and place, not less than ten

days from the date of the service

thereof, move said court for an order

making him a party to such action.

III. That upon the hearing of said

application, the court shall make

such applicant a party plaintiff to

such action, provided he is entitled

upon the face of his complaint to be

made such party.

IV. If there is a defense to such

claim or any part thereof, the receiver

or corporation, shall within twenty

days after notice of the filing of such

order, serve an answer to said com

plaint upon said creditor, and all the

allegations in the complaint so filed

by such creditor shall stand and be

deemed controverted or denied by

each and all of the other defendants,

the plaintiff and all other creditors

who shall be made parties to the

action.”

THE closing of a public alley to

permit its use for private pur

poses is held in Van Witzen v. Gut

such action so brought, and to partici- man, 24 L. R. A. 403, to be an unlaw

pate in the benefit of the judgment ful destruction of the easement of an

which shall be rendered in said action, abutting owner.
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NOTICES OF T1ORTGAGE FORECLOSURE.

HAT should a notice of mort

gage foreclosure under a

power of sale contain? In consider

ing this question it should be borne

in mind that in the absence of statu

tory provision a power of sale may

be exercised without making any pub

lic advertisment whatever. Unless

otherwise commanded by statute or

the terms of the power itself, the donee

of the power may, upon the happening

of the prescribed condition, proceed to

sell the mortgaged property either at

auction or private sale, and upon

such notice as he deems proper, or

without any previous notice. In

Minnesota, however, the legislature

has prohibited private sales under

such powers, and required all foreclos

ure sales to be made at public auction,

under supervision of the sheriff, after

public advertisement for six weeks.

The statute prescribes the contents of

the advertisements. These are:

1st. The names of the mortgagor

and mortgagee, and the assignee, if

any.

2d. The date of the mortgage,

and when and where recorded.

3d. The amount claimed to be

due on the mortgage, and taxes, if

any, paid by the mortgagee.

4th. A description of the mort.

gaged premises.

5th. The time and place of sale.

Definite and simple as are these

statutory requirements, it appears to

be nearly impossible for the Minne

sota lawyer, in preparing his notice,

to content himself with a full com

pliance with them. He must needs

incorporate in the advertisement a

miscellaneous and utterly unnecessary

assortment of preambles, whereases

and recitals, the only result of which,

either in law or in fact, is to greatly

increase the cost of the publication

and thereby render redemption from

the sale unnecessarily expensive. In

case there is no redemption, his client,

the mortgagee, bears the burden of

paying for an unconscionably long

winded notice. This prevalent prac

tice constitutes an evil which ought

no longer to be tolerated. The aid of

our statute imposing a penalty for

excessive charges in mortgage fore

closures will some day be invoked to

teach the profession the lesson which

it is the object of this article to sug

gest.

In the preparation of a notice of

foreclosure it is, ofcourse, the primary

duty of the attorney to his client to
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exercise the utmost care in stating

every requisite fact with accuracy

and clearness. It should not be for

gotten, however, that in equity and

good conscience he owes it also to the

mortgagor or owner of the mort

gaged property to avoid making an

unreasonable expense by the publica

tion of a uselessly long advertisement.

It would appear that the large num

ber of attorneys whose foreclosure

notices occupy from a half column to

a column each of closely printed mat

ter have neglected to keep in mind the

last mentioned part of their pro

fessional duty.

Looking to the statute as a guide

for the preparation of the notice, the

first matters required to be set

forth are the names of the par

ties to the mortgage. This seems

a tolerably simple thing to do, but an

examination of the legal colums of al

most any newspaper in the state will

show that it is generally treated as a

very solemn and weighty declaration,

to be surrounded with as much legal

verbiage as possible. Here is an ex

ample, taken from a recent publica

tion, with a slight change of names.

“Whereas, default has been made in

the conditions ofthat certain indenture

of mortgage duly made, executed and

delivered by Mary A. Reed, widow,

of the city of Minneapolis, Minnesota,

mortgagor to the Twin City Real

Estate and Investment Company, a

corporation duly organized and exist

as if he had used a little more good

sense and said this:

Whereas, default exists in the con

ditions of a mortgage made by Mary

A. Reed to the Twin City Real Estate

and Investment Company.

The latter form is as full a com

pliance with the statute as the for

mer, and possesses the practical

merit of economy. It is not necessary

to refer to the instrument as “that

certain” one. Those words certainly

add no certainty to the mortgage.

Neither is it necessary to call the

mortgage an “indenture.” The word

“mortgage” is good enough for any

body. It may be interesting to the

public, and comforting to anexaminer

of the title, to be informed that the

mortgage was “duly made, executed

and delivered,” but the information

adds nothing to the legal force of the

notice. Why not leave it to be taken

for granted, or ascertained by the

usual methods of inquiry, that the

acts and formalities necessary to give

the mortgage a legal inception were

duly attended to? Again, why should

the sad fact be proclaimed to an un

feeling world that Mrs. Reed is a

widow? The allegation of her status

in the notice does not affect the actual

fact, nor excuse the examiner of the

title from satisfying himself by other

inquiry as to whether she had a hus

band living or not. The additional

| fact that Mrs. Reed resides “in the

city of Minneapolis, Minnesota” is

ing under and by virtue of the laws of from any point of view quite imma

the state of Minnesota, mortgagee,”

etc.

The attorney who wrote that com

plied with the statute, but he also

compelled his client or the mortgagor

to pay for three times as much space

|terial and irrelevant. Next, by way

of abundant caution, the notice de

| clares that this same Mrs. Reed who

duly made, executed and delivered

that

“mortgagor,”

certain mortgage, was the

Possibly without this
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assurance some one might have sup

posed that she was the mortgagee,

but it is not very probable. It might

be safe, on the whole, to leave that to

be inferred. The name of the mort

gagee is followed by an allegation of

corporate existence as in a pleading.

This takes up valuable space, and

accomplishes nothing. It does not

induce anyone to buy, nor does it

furnish any evidence of corporate ex

tence, should that question ever be

come material.

The statute also requires the name

of the assignee of the mortgage, if

any, to be given. In this connection

most attorneys give not only the

name of the assignee, but also various

other matters, as shown by the fol

lowing specimen.

“Which said mortgage was for a

valuable consideration duly assigned

by the said (mortgagee) to John Doe

by an instrument in writing bearing

date the—day of—1889, duly re

corded,” etc.

That is twice as long as need be.

It is necessary to say merely that the

mortgage was “assigned to John Doe,

as per Book—assignments, page

—” etc. There is not a word in the

statute requiring the notice to state

that the assignment was for a valua

ble consideration, or that it was made

on such a date, or that it was an in

strument in writing. All these things

are the merest padding, beneficial to

nobody but the printer. It might be

added that even the book and page

of the assignment record are not re

quired to be given, but there is some

excuse for inserting that, as it fur

nishes a convenient reference. The

other matters furnish nothing but

extra folios.

The next requirement of the statute

is the date of the mortgage and when

and where recorded. A bad habit of

prolixity prevails in respect to these

items. Instead of saying “bearing

date the twenty-first (21) day of Sep

tember, A. D. 1893” why not sum it

up in terse plain business language

and say “dated September 21, 1893.”

The public generally will not think

any the less of a lawyer because he

talks plain English in his notice. And

instead of saying “which said mort

gage was duly recorded in the office

of the register of deeds in and for the

county of Ramsey in the state of

Minnesota, on the fifth day of October,

1893, at eleven o'clock and 20 min

utes in the forenoon in Book 652 of

mortgages on page 800 thereof,” why

not be content with saying “recorded

in the register of deeds' office in Ram

sey county, Minnesota, October 5,

1893, at 11:20 a. m. in Book 652 of

mortgages, page 800.” The word

“duly” is one that some lawyers love

to roll under their tongues (and into

their legal documents) like a sweet

morsel, but it was never known to

accomplish anything.

The laborious particularity with

which is set forth the precise time of

the day on which the record was

made is as unnecessary as it is awk

ward. The day of record alone is un

doubtedly sufficient, but if the hour

also is to be given, as is now the prac

tice, let it be given in simple common

phrase and have done with it.

The provision that the notice shall

state the amount claimed to be due

etc., seems to have given the profes

sion more pain and trouble than were

endured when the mountain labored

and brought forth a mouse. If the

principal debt has matured without
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the aid of an acceleration clause, the

attorney's task unusally takes shape

in the framing of a declaration some

thing like this: “And whereas, there

is claimed to be due and there is act

ually due on said mortgage, at the

date of this notice, the sum of seven

hundred thirty-seven and * ($737.35)

dollars, principal and interest, and

fifty ($50) dollars attorney's fees,

stipulated in said mortgage to be paid

in case of foreclosure, amounting in

all to seven hundred eighty-seven and

*# ($787.35) dollars” etc. Many

published statements can easily be

found more prolix than the above,

which was taken at random from a

page of legal notices. The gist of it is

this: “There is due on said mortgage

$737.35.” Who willcontend that any

thing else is necessary? It is ridicul

ous to say “there is claimed to be due

and there is actually due.” The

statement that “there is due” consti

tutes the “claim,” and if the attorney

is wrong as to the amount he does

not help matters by vehement asse

veration. Putting the amount in

words as well as figures does not

make it plainer to a reader of the

notice. And of what earthly conse

quence to the public is it that the

amount is made up of “principal and

interest?.” As to including in the

amount due the stipulated attorney's

fee, it is doubtful whether that item

properly belongs there, even under

the usual mortgage covenant. But if

it does, the necessity for separately

stating it is not apparent any more

than for separately stating the inter

est or principal. Finally, while it is

gratifying to note that the attorney's

mathematics are sound, and that

$737.35 plus $50 in very truth equals

$787.35, the poor mortgagor ought

not to be compelled to pay for the

printed elucidation of the problem.

A much more complicated and diffi

cult task confronts the attorney when

he is preparing a notice of foreclosure

under a mortgage, the debt whereof

has not yet matured save by virtue of

an agreement giving the mortgagee

power to declare it due on default in

payment of interest or for some

breach of covenant. Here indeed do

his whereases and his recitals present

themselves as to tower of strength.

He first proceeds with a flourishing

whereas, to recite the particular

covenant giving the mortgagee this

power, and gravely (but with comical

inconsistency) adds that notice of the

mortgagee's election to declare the

debt due is by the terms of the mort

gage expressly waived. (He is appar

ently not quite sure that the mortga

gor was in earnest when he waived

it.) The recital takes ten or fifteen

lines of space at $3,00 per folio. He

then takes breath, seizes another

whereas, and recites the fact of default,

the lapse of the stipulated 30 days,

and that the mortgagee has, in view

of all these rights, events and contin

gencies, elected and does hereby elect

to declare the entire debt, principal

and interest, immediately due and

payable.” All of which, whenstripped

of its unnecessary wearing apparel,

amounts merely to a claim that a cer

tain amount is due, and may be stated

in a dozen words. The statute does

not require any reference to be made

to the matters or reasons by virtue

of which the debt has become due, and

no attorney has yet been found to

give a satisfactory explanation of his

object in setting out such recitals.
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The right to exercise a power of sale

at a particular time or at all can

never be proven by such ex parte

statements. Therefore let the notice

follow the statute and declare the

amount due, without whereas or pre

amble. In this connection, it may be

added that if the mortgagee has paid

taxes, he need not recite the provis

ions of the mortgage by virtue of

which heclaims reimbursement. After

giving the amount of debt due, the

noticeshould add, “also $40 taxes paid

by mortgagee.” If ever called upon

to prove such payment he must do it

by legal evidence, and not by showing

that in his notice he recited all the

circumstances, beginning with the

mortgage covenant and the tax levy.

Before leaving this branch of the

subject, a word should be said about

notices under “building society”

mortgages. A few weeks ago a

notice appeared in one of the city

papers which occupied a whole col

umn. It was truly an imposing ob

ject to behold. Upon inspection, it

was found to consist chiefly of recitals

of facts which in the opinion of the at

torney justified a certain building

society mortgagee in exercising the

power of sale, and of arguments to

support the final conclusion that a

stated amount of debt was due. The

statements required by law were all

there, but they did not occupy one

fourth of the entire space. The other

three-forths represented a very expen

sive piece of professional fooling.

There is one, and only one, thing

peculiar about a building society

mortgage, so far as preparing the

notice is concerned, it may require

some little figuring to ascertain the

exact amount due. But when ascer

tained, the amount can be stated in

just as few words as are necessary in

any other notice. The attorney who

drew the notice referred to seemed to be

of opinion that the proper thing to do

was to prepareand print substantially

a bill in equity to foreclose the

mortgage.

The description of the mortgaged

premises must conform substantially

to the description given in the mort

gage, but even here the notion seems

to prevail that the language of the

notice must be as verbose as possible.

An excellent lawyer of the writer's

acquaintance says in his notice:

“Whereby the said mortgagor did

grant, bargain, sell and convey unto

the said mortgagee, his heirs and as

signs forever, all that tract, piece or

parcel of land, lying and being in the

county of Ramsey and state of Min

nesota, and described as follows:

(Describing it) according to the re

corded plat thereof on file and of

record in the office of the register of

deeds in and for said Ramsey county.”

He can give no excuse for all that

waste of printer's ink, except that the

mortgage was before him and he fol

lowed its language. But he might as

well have gone further and quoted

the covenants of seisin and warranty.

If the plat is a “recorded” plat, why

insist in the next breath that it is “on

file and of record?”

It is hardly necessary to pause to

criticise the attorney whose notice

after describing the property adds:

“Together with the hereditaments

and appurtenances thereunto belong

ing,” but it might be interesting to

know whether he makes the sheriff

offer the hereditaments and appurten

ances in separate parcels, or whether

he lets them go, without special men
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tion, along with the corpus of the

land.

Lastly, the time and place of sale

must be given. Even here, a full com

pliance with the statute is not enough

to satisfy the Minnesota lawyer.

The superfluous statement is invaria

bly made that the sale will be con

ducted by the sheriff or his deputy.

In view of the fact that those officials

are the only persons who can law

fully conduct a mortgage sale, what

occasion is there for publicly desig

nating the auctioneer? So long as

the sheriff keeps his present cold cinch

on that lucrative job, no one will be

misled or deceived as to who will

make the sale, though the notice be

silent on the point. After giving the

time and place of sale, what should

follow Nothing, except the date

and signatures. But custom, which,

like conscience, doth make cowards

of us all, has prescribed a number of

things to follow. One of these is an

announcement that the sale will be

made to pay the mortgage debt and

interest etc. and the costs and ex

penses of sale, including the said sum

of $—, attorney's fees stipulated in

said mortgage to be paid, in case of

foreclosure. Also that the sale will

be for cash, to the highest bidder. As

a final flourish (this however appears

to be treated as optional) the declara

tion is made that the sale will be “sub

ject to redemption at any time within

one year from date of sale, as by

statute provided.” All these things,

my learned masters, are worse than

useless. They would be merely use

less if they did not cost money. Why

not, in the interest of hard times,

leave them out.

There are one or two points to be

mentioned which do not seem to have

any connection with the statutory

requirements already considered. The

first is the clause (always found) that

“by virtue of the power of sale in

said mortgage contained, (some at

torneys triumphantly add “and there

with duly recorded,”) and pursuant

to the statute in such case made and

provided, the said mortgage will be

foreclosed” etc. Is this clause neces

sary? It is true the sale is made by

virtue of the power, and is regulated

by the statute. But the notice and

subsequent proceedings show even

without the recital, that the power

of sale was resorted to. If the mort

gage has a power of sale, the sale by

the sheriff is good, without reciting

the power in the notice. If the mort

gage has not a valid power, then no

such sale would be good no matter

how many recitals of that kind were

in the notice. But if we grant the

propriety of referring to the power, it

can be done in four words at the out

set by adding after the words “notice

is hereby given that a mortgage,” the

words “with power of sale.” The

“statute in such cases made and pro

vided” may with entire safety be left

to take care of itself.

One more suggestion timidly made,

and this long article will be brought

to a close. The statement that no

action or proceeding at law or other

wise has been instituted etc. is now

regarded as an indispensable part of

every foreclosure notice. But can

anyone tell why it should be so re

garded? The statute does not require

it. The statute does require as a con

dition of foreclosure, that no action

shall be pending, but that has noth

ing to do with the terms of the notice.

In some cases very likely the attorney

who draws the notice does not stop
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to ascertain whether his client has be

gun a suit or not. He takes it for

granted. And so must the attorney

who afterwards examines the title,

unless he deems it his duty to investi

gate. The recital, to repeat what has

been said so many times already, is no

proof of the fact. It does not make

even a prima facie case. An attorney

who would deliberately foreclose

while an action was pending would

not hesitate to say in his notice that

there was none pending. Until it can

be shown that such a recital excuses

all other investigation, the writer

will maintain that it is an unneces

sary recital and should be omitted.

As embodying the reforms here con

tended for, the following form of

notice is submitted for the criticism

of the profession.

NOTICE OF FORECLOSURE SALE.

A mortgage with power of sale,

made by John Doe and Mary Doe, his

wife, to Richard Roe, dated June 1,

1893, recorded June 2, 1893 in the

Register of Deed's office, in Ramsey

county, Minnesota, in Book 250 of

mortgages, page 74, assigned to

Richard Fen, as per Book 36 of assign

ments, page 63, upon which there is

due $326.00, also $12.00 taxes paid

by assignee, will be foreclosed by

public sale of the mortgaged premises,

situate in said county, to-wit: Lot 8,

in block 45, of Remington's addition

to St. Paul, according to the recorded

plat thereof, which sale will be made

at the Cedar street main entrance to

the court house in St. Paul, in said

county, on Monday, November 12,

1893, at 10 o'clock a. m.

Dated Sept. 29, 1894.

RICHARD FEN,

Assignee of Mortgage.

MARCELLUS L. COUNTRYMAN,

Assignee's Attorney,

St. Paul, Minn.

M. L. COUNTRYMAN,

St. Paul.

OPINIONS OF THE ATTORNEY GENERAL.

IELECTIONS-CONVENTIONS-But one name

is entitled to a position upon the official ballot

as the candidate of a party for one office

A political convention or assembly defined.

MR. LEWIS B. KROOK,

County Auditor,

New Ulm, Minn.

Dear Sir: In your communication

of the 21st inst, you make the follow

ing statement of facts:

1. A certificate of nomination of a

certain pcrson nominated by a con

vention of delegates representing a

party that polled at least one per

cent. of votes cast in the district was

filed in my office September 20th,

1894, at 4.40 o'clock p.m., and the

nomination fee as prescribed by law

was paid, and receipts for such cer

tificate and the fee paid were duly

issued.

2. On September 21st, 1894, at

10.25 a.m. a certificate of nomina

tion of another person, nominated

by a convention of delegates repre

senting the same party and nomin

ated for the same office as number

one, was filed in my office, but was

receiyed under protest by me and no

receipt was issued.

You now inquire whether you are

authorized to place the names of the

two persons upon the same ballot,

designating them respectively number

one and number two; or whether
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more than one name is entitled to be

placed upon the ticket. The law im

plies that only one name shall be

printed upon a ballot indicative of the

nomination of a political party. You

would not, therefore, in my judg

ment, be authorized in placing upon

the ballot the two names appearing

upon the respective certificates of

nomination and designating them in

the manner indicated by you, or

otherwise. As to which of the two

names is entitled to be placed upon

the ballot, must be determined, not

by the question as to which of them

was first filed in your office, but rather

as to which of them emanates from

the duly called and organized conven

tion representing the political party

involved. It is obvions that only one

of the said conventions can properly

be deemed such a convention; but as

to which of them such character at

taches is a question to be determined

by existing facts and circumstances.

The only statute bearing upon the

question, so far as my attention has

been called, is scc. 34 of the General

Election Law, which is as follows:

“An assembly or convention of dele

gates within the meaning of this act

is an organized assemblage of dele

gates representing a political party

which at the last general election

before the holding of such convention

or assemblage polled at least one per

cent. of the entire vote cast in the

state or county or other division or

district for which the nomination was

made.” A convention within the

meaning of the above provisions of

statute must be “an organized assem

blage of delegates.” This implies

that its delegates shall have been

selected in accordance with the rules

and customs adopted and observed

by the party in whose interest the

convention is held. Asyou are aware

it is a custom of nearly every political

party to create committees, whose

autority obtains within the bound

aries of specified political divisions of

the state. Conventions of the several

kinds recognized by a party are called

into being pursuant to the action of

such committee, and without excep

tion, I believe, are formally called to

order by the chairman or some other

member of such committee. In deter

mining your action, therefore, with

reference to the question presented,

you will be justified in ascertaining

which of these conventions, if either,

complied with the custom or rules

and regulations of its party, and the

convention which you shall ascertain,

upon such inquiry, to have been thus

regularily organized will be entitled

to have its certificate of nomination

filed by you. If for any reason you

deem the question of so much doubt

as to preclude you from arriving at a

reasonably certain conclusion, you

may require the respective interests

to adjudicate their rights by an ap

propriate action in the courts. I

would, however, suggest in this con

nection that before, determining to

act upon this suggestion you endea

vor, if possible, to inform yourself as

to which of the said conventions is

entitled to recognition.

Very truly yours,

Sept. 24, 1894. H. w: CHILDS.

PUBLIC OFFICERS–A public officer is en

titled to the salary attached to "he office so

long as he retains the position, whether he

#verlyperforms his duties as sunh officer or

Diot.

MR. C.U. WEBSTER,

County Auditor,

Crookston, Minn.

Dear Sir: A deputy county auditor
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is a public officer whose term of office

may be terminated at any time by a

revocation of the appointment by the

county auditor. Up to the time of

such revocation, however, he is entitled

to perform all the functions of the said

office and to receive the salary thereof.

It appears from your presentation of

the facts that your deputy absented

himself from the office on the evening

of the 4th of August, of the present

year, and that he remained away from

the office for a period of about three

weeks. A letter received from your

deputy by the same mail which

brought yours to hand, enclosed a

copy of your written revocation of his

appointment which bears date the 21st

day of August, 1894. It is therefore

very obvious that he continued deputy

county auditor of your county until

the 21st day of August, the date ofsaid

revocation. He is, therefore, unques

tionably entitled to draw his salary

up to that time.

Very truly yours,

Sept. 25, 1894. H. W. CHILDS.

VILLAGES-Licenses—Where the question of

the separation of a village from the town

ship has been voted upon, and a majorityof the

electors of the village vote for the separation,

the vote upon the question is a valid one

: though no formal notice thereof was

given.

A village has no power to

a liquor license, except where local option is

adopted, the prohibition to go into effect dur

ing the term ofthe license.

MR. CYRUS C. ALDRICH,

Village Recorder,

Morristown, Minn.

Dear Sir: It is made the duty of

the village recorder to give notice of

such elections as are required by law.

The meeting authorized by chap. 199,

G. L. 1893, is not, of course, strictly

required to be held. The proper course

to pursue when a vote is to be taken

upon such a question is by a formal

submission of the proposition to the

voters by the village recorder. Some

ant a rebate on

doubt attends this question, however,

as to whether this formality is requis

ite. In sec. 3, of the act, it is express

ly provided that if by a majority vote

the proposition carries, the village

recorder shall notify the county au

ditor thereof. It appears that at your

election no formal notice was given,

but that the whole vote cast was in

favor of separation. I assume that

the vote cast was clearly a majority

of the electors residing within the vil

lage, and I therefore advise that the

election be deemed a valid one.

You further inquire whether the vil

lage council has a right to give a rebate

on a village license to sell intoxicating

liquors. A village council has no au

thority to issue a license for any less

sum than the minimum fee expressed

in the law, to-wit: $500; nor has it

authority to refund to the licensee at

any period within the term of the li

cense any portion of such fee in con

sideration of a revocation of the

license. The law has made provision,

however, that where a village during

the life of a license votes in favor of

no license, then the licensee will be en

titled to a rebate of a proportionate

share of the fee. In no other case,

however, is the refundment author

ized.

Very truly yours,

H. W. CHILDS,

Sept. 25, 1894.

ELECTORS-Judges of election.—A qualified

elector is eligible to appointment as a judge

of election.

F. W. HALL, ESQ.,

County Attorney.

Aitkin, Minn.

Dear Sir: Persons cannot be ap

pointed judges of election who are not

bona fide residents of the election

precinct. If the men in question are
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there merely for temporary purposes,

they are certainly not authorized to

vote in such precinct, and, by the same

force of reasoning, are ineligible to the

positions of judges of election. It is

sometimes quite difficult to determine

whether or not a man is a resident of

an election district within the mean

ing of our statute. A single man de

pendent upon his daily labor, going

from place to place wherever employ

ment may be found, and who has no

permanent place of abode, should be

regarded, I think, as a resident of the

precinct in which he has resided the

requisite length of time. This is in

accord with a decision rendered some

years since by Judge Wilkin, then a

member of the District Court of

Ramsey. County.

Very truly yours,

Oct. 17, 1894. H. W. CHILDS.

PUBLIC SCHOOLS-Current School Fund--

The money received from the apportionment

of the State fund need not be used by the dis

trict exclusively for the purpose of paying a

teacher's salary, or other runniug expenses

of the school, but may be used for any

necessary purpose.

HON. W. W. PENDERGAST,

Supt. of Public instruction.

Dear Sir: Calling attention to the

proviso contained in Chap. 107, G.

Laws, 1891, you ask the following

questions:

“First, must so much of the funds

arising from these two taxes be used

for the payment of teacher's wages,

including board and other current ex

penses? Or, second, may such money,

by direction of the legal voters, be

used for building or the payment of

debts other than those incurred for

the running expenses of the school?”

It is declared by the said proviso that

“no district shall receive from the ap

portionment in any given year an

amount greater than that appropri

ated by the district from its special

tax and local one-mill tax levied in

that year. The only purpose of the

said proviso is to place a limitation

upon the amount of support which

a district may receive from the ap

portionment of the current school

fund. The question raised by you

cannot, therefore, be answered by a

construction of that proviso. Sec. 3,

G. Laws, 1887, makes provision for

“maintaining public schools” by a

one-mill state tax, which, together

with the general school fund, consti

tutes the “current school fund.” Pro

vision is further made for a local one

mill tax “for the support of the public

sehools.” It is therefore seen that the

statute employs very general terms in

defining the purpose for which these

funds may be used. It is obvious that

any use of such moneys in the interest

of schools, whether for the payment

of teacher's wages, the purchase of

fuel, or the erection of a school build

ing, would in a measure fall within

the contemplation of the terms “sup

port” and “maintain” as employed in

the statute.

I am, therefore, unable to reach any

other view than that the funds in

question may be used for any object

properly in aid or support of the

school including, of course, the build

ing of a school house

Very respectfully,

Oct. 6th, 1892. H. W. CHILDS.

AGISTRATE—“Now, then, Mc

Carthy, no prevarication. Tell

us all that passed between you and

the defendant.”

McCarthy—“Brickbats, yer honor;

jest brickbats.” – Law Student's

Helper.
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RANK B. KELLOGG, the subject

of our portrait this month, was

born at Potsdam, St. Lawrence Coun

ty, New York, in 1856, and was

educated in the public schools of that

place. He came to Minnesota during

the summer of 1865 and settled in

Olmstead County, working on a farm

during the summer months and at

tending school during the winter. He

studied law at Rochester during the

years of 1875–6 and 1877, and was

admitted to the bar in 1877. He

practiced in Rochester until 1887,

when he removed to St. Paul to enter

into a partnership with Davis & Sev

erance. Few young men have had the

phenominal success of the subject of

this sketch. A bright, keen intellect,

coupled with a thorough knowledge of

the law, places Mr. Kellogg among

the leaders of his chosen profession.

Among his brethren at the bar he is

universally respected, and as a citizen,

none outrank him. In politics, Mr.

Kellogg is a Republican. He devotes

himself entirely to his profession, and

the large number of important cases

which receive his personal attention

and the prominence of the clients and

the firm of which he is a member, is

sufficient evidence of the position he

holds at the St. Paul bar. For ayoung

attorney he has already achieved re

markable success and has won the

respect of all with whom he has had

occasion to transact business, of a

legal nature or otherwise.

I never had a railroad pass,

But that it wrung my modest nature

To feel the trainmen took me for

A member of the Legislature.

-Law Students Helper.

C. A. SEVERANCE, ESQ.

ORDENIO A. SEVERANCE is a native of

Minnesota and was born on June 30th,

1862. He was educated in the public schools

and took a course in Carleton College, North

field. He studied law in the office of the Hon.

Robert Taylor, at Kasson, Minn., and was

admitted to the bar in 1883. He removed to

St. Paul in 1885, and entered the office of U.

S. Senator, Cushman K. Davis. January 1st,

1887, he entered into partnership under the

firm name of Davis, Kellogg & Severance. In

the practice of his profession, Mr. Severance

has gained the respect and confidence of those

with whom he has come in contact. As a

lawyer he is keen and thorough, prompt in his

appointments and thoroughly interested in

every department of his profession, and is con

sequently very successful. Among the other

members of the bar, Mr. Severance is regarded

as an able lawyer, which among so many good

lawyers, is one of the best compliments which

can be paid to his abilities. The firm of Davis,

Kellogg & Severance occupies the highest posi

tion before the bar and bench of the state; and

on account of the prominence and recognized

ability of the firm, their business and law

practice extends into nearly all the states and

before most of the courts of the country.

THE INDEX

For Vol. II. of THE JourNAL is now

in preparation and will be delivered

with the December number.

 



282 [vol. II.THE MINNESOTA LAW JOURNAL.

NON-SUIT IN MINNESOTA.

IN a late number of THEJourNAL, it

was shown that the law-making

power prohibits any court from grant

ing a non-suit, but upon failure of

proof, towit: “failure to substantiate

or establish the claim or cause of ac

tion or right to recover,” G.S. Ch. 66,

§ 262 Subd. 3; that failure of proof

meant “when the allegations of the

cause of action or defense to which

the proof is directed is unproved, not

in some particular only, but in its en

tire scope and meaning,” G. S. ch. 66

§ 122; and that this was the statu

tory enactment of the common law

principle that the weight of evidence

is for the jury and the failure of proof

for the court, and hence, when there is

any evidence, the jury has exclusive

jurisdiction, and when there is no evi

dence the court has exclusive jurisdic

tion, and whether there is or is not

any evidence, is measured by the fixed

rules and principles of the law and not

the guesses or ipse dixit of judges.

Failure of proof and any evidence

are the major and minor terms—the

converse, the antithesis of each other.

If there is any evidence tending to prove

the entire scope of the cause of action,

not in some particulars only, the court

cannot non-suit; and on the other

hand, if there is no evidence tending

to prove the entire scope, not in some

particular only, then and then only,

can the court grant a non-suit. For

instance, if the cause of action is tres

pass on the case, that the defendant

sold goods after notice that the plain

tiff had the exclusive right to sell, the

the evidence must prove both the

notice and the sale. If there is any

evidence tending to prove both notice

and sale, the case must go to the jury.

If there is no evidence of notice, or no

evidence of sale, or no evidence of

either, it is a failure of proof.

This principle governs the granting

of new trials, except for errors occur

ring during and after the trial, be

cause, if the jury has exclusive juris

diction of the weight of evidence, and

the court only when there is a failure

of proof, the jury has this jurisdictlon,

after as well as before the trial, hence

the language in section 253 Ch. 66,

that a new trial will be granted when

the verdict “is not justified by the evi

| dence or is contrary to law " means

the same as the doctrine of failure of

proof, because, if the verdict is with

the weight of the evidence it is justi

fied by the evidence and is not con

trary to law.

In violation of this rule laid down

by the law-making power, the su

preme court in Abbett v. R. R. 30

Minn. 482, legislated a rule of its own,

as previously stated. This was fol

lowed by Rogstad v. R. R. 31 Minn.

208, holding that if the undisputed

facts conclusively show no cause of

action and there is no reasonable

chance to draw different conclusions

from such undisputed facts, and if the

jury should on such evidence find a

verdict for the plaintiff, it would be

the bounden duty of the court to set

it aside, the court can grant a non

suit.

Now, keeping in mind the well de

fined rule laid down by the statute,

and this jingle of words formulated

by the supreme court, let us see what

this court decided. The non-suit was

sustained in Abbett v. R.R. and Rag



No. 11.] 283THE MINNESOTA LAW JOURNAL.

stad v. R. R. because the plaintiff went

on the track without looking—which

is a failure of proof, because itshows no

cause of action, being injured by rea

son of his own negligence. The same

principle was announced in Donaldson

v. R. R. 21 Minn 293; Brown v. R. R.

22 M. 165; Rheiner v. R. R. 36 Minn.

170; Mantel v. R. R. 33 Minn. 62;

Marty v. R. R. 38 Minn. 109. In

Sweeney v. R. R. 33 Minn. 153, be

cause the plaintiff was running the

train at an unreasonable speed, know

ing that the condition of the road ren

dered such speed dangerous; followed

in Wood v. R. R. 39 Minn. 435; which

is a failure of proof, because there was

no cause of action, the plaintiff was

hurt by his own act. In Ludwig v.

Pillsbury 35 Minn. 256, the plaintiff

was hurt by his own act by leaning

over the elevator. In Wilson v. R. R.

37 Minn. 326, by continuing to work

knowing the danger. In Trask v.

Shotwell 41 Minn. 66, by going into

danger after notice of the danger. In

Heffinger v. R. R. 43 Minn. 503, by

walking on the right of way between

the track and a dirt pile facing the

the coming train, when he should

have taken the side walk.

In these cases, and all others where

the supreme court sustained the non

suit, it was done on the ground that

the plaintiff had no cause of action or

that the entire scope was not proved,

which is the same thing. Failure of

proof and no cause of action is the

same, because if the litigant fails to

prove his cause, he has no cause, and

if he has no cause he cannot prove a

cause; but if he proves part of the en

tire cause, it then becomes the weight

or sufficiency of the evidence and not

a failure of the cause, because there

can be no failure when there is a part.

On the other hand the supreme

court refused to sustain the non-suit

where there was some evidence, not of

some particular, but of the entire

scope of the cause, as where the plain

tiff looked for the locomotive fifty feet

from the track, it was left to the jury

to determine whether this was equiv

alent to looking immediately before

crossing. Hutchinson v. R. R. 32

Minn. 398. Where there was some

evidence that the plaintiff did not

have notice that the dangerous ma

chinery was not covered. Craver v.

Christian, 34 Minn. 397; Barbo v.

Bassett, 35 Minn. 485; the cause of

action hinging on the question of

notice. If he had notice, he had no

action. If he had no notice, he had an

action. In the former case, the court

said: “If the determination of the

question depends upon numerous facts

and circumstances which are to be

weighed and considered together, the

question must be submitted to the

jury,” and, therefore, as the evidence

does not conclusively show that the

plaintiff had notice, it is a case for the

jury. To say that where there are

numerous facts and circumstances they

must be weighed by the jury and e

converso, that such facts and circum

stances cannot be taken from the jury

unless they conclusively show notice,

is the same as saying that when there

is some evidence of no notice the jury

must decide, and when there is evi

dence of notice—when the evidence

conclusively shows notice, the court

must decide. In Sherin v. Brackett,

36 Minn. 152, the case went to the

jury because there was some evidence

of possession. And in Thompson v.

Pioneer Co., 37 Minn. 285; Hanson

v. R. R., 37 Minn. 355; Hutchinson's

Case, 32 Minn. 398; Ferguson v.
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Glaspie, 38 Minn. 418; Dailey v.

Linnehan, 39 Minn. 346, the non

suits were wrong because there was

some evidence of the cause of action.

Because there was some evidence of

the identity of the baggage the case

was submitted to the jury in Albeck

v. R. R., 39 Minn. 424; and of reason

able care in Bennett v. Ins. Co., 39

Minn. 254; and of negligence in start

ing the fire in Richard v. Schleusener,

41 Minn. 48; Wilson v. R. R., 43

Minn. 519; and that the derrick was

defective because it broke in its usual

use, Sather v. Ness, 42 Minn. 379;

and that defendant's servant ran an

overloaded truck out of its course,

Ingalls v. Ex. Co., 44 Minn, 128. In

these, as well as in all the other cases,

the only principal upon which they

can stand is the doctrine of failure of

proof, and not the floundering word

choppings of the decisions. In Benn

ett v. Ins. Co., 39 Minn. 254, the

plaintiff was hurt while removing

wheat from a burning elevator under

the direction of defendants, and the

question was whether or not the de

fendants took such precautions as

careful and prudent men should have

done, or, in other words, whether they

knew or could have known the con

cealed or apparent defects in the

walls. Because the evidence was con

flicting, it was held to be a case for

the jury. Upon this the court as

sumed to elucidate the rule of non-suit

as previously laid down in Abbett v. R.

R., 30 Minn. 482, and said that when

the evidence is conflicting or when

facts are not disputed, but different

minds might reasonably draw differ

ent conclusions, the case is for the jury

and non-suit cannot be granted; but

when the facts are undisputed or con

clusively established, and there is no

reasonable chance for drawing differ

ent conclusions from them, the case is

for the court and a non-suit can be

granted. When the facts are such

that fair-minded men of ordinary in

telligence may differ as to the infer

ence to be drawn therefrom, or where

the evidenee upon material facts is

conflicting, a non-suit cannot be

granted, and hence, ordinarily, it is

only where there is an entire absence

of evidence tending to establish the

cause of action that a court can enter

upon the province of the jury by

granting a non-suit or directing a ver

dict.

The priori of this case admits the

doctrine of failure of proof without

advancing it and without the sim

plicity of that doctrine. The state

ment of the court that ordinarily it is

only where there is an entire absence

of evidence that the court can grant

a non-suit, is the doctrine of failure of

proof with an exception. That excep

tion is supposed to be contained in the

previous language; that if the evi

dence is conflicting, or if different con

clusions can be made when the evi

dence is not conflicting, a non-suit

cannot be granted; and e converso

if the evidence does not conflict, or the

inferences from the evidence differ, a

non-suit can be granted. If there is a

difference in the evidence or in the con

clusions or inference from the evidence,

it is the same as saying if there is

some evidence, because it is this which

makes the conflict and produces the

different inference. On the other hand,

if there is no evidence, or rather if

there is a failure of proof, then there is

no conflict and no different inference.

The conclusion is irresistable that

the court has been endeavoring to ad
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minister the doctrine of failure of

proof as laid down by the statute

without a knowledge of that statute,

and when the simple rule of failure of

proof as given by the statute is com

pared with the complicated phrase

ology of the court, the former is the

best.

If this conclusion is correct, then the

rule in Thompson v. Pioneer Co., 37

Minn. 285, that the nisi prius court is

not required to submit a case to the

jury when it would be the plain duty

of the court to set the verdict aside, is

not correct, because the rule of failure

of proof governs both cases.

It is a deplorable fact that the sim

ple rules laid down in the statute for

the trial of causes, granting non-suits,

dissecting verdicts and setting aside

verdicts have rarely, if ever, been fol

lowed, so far as the supreme court

decisions reveal.

JNO. F. KELLY.

THE DISTRICT COURTS.

A CORRECTION.

M. M. Dye v. Johnson, et al.

(District Court, St. Louis Co.)

The above entitled case, as pub

lished in the October number, page

263, was erroneously reported as

holding that certain allegations in the

complaint were not considered con

clusions of law. It was conceded by

both parties that the allegation that

“thereafter and before maturity de

fendant B. (the second indorser) in

dorsed said note for value, and de

livered it so indorsed, and that

thereafter, and before its maturity

these plaintiffs became and now are

the owners and holders thereof for

value,” was a conclusion of law, but

the demurrer being aimed at the form

ofallegation rather than the substance

thereof, Judge ENSIGN held that

the proper remedy was by motion to

make more definite and certain, under

section 107 of chapter 66 G. S., and

for that reason the demurrer to the

complaint was overruled.

Alice M. Brown vs. Scandia Bldg. & Loan

Association.

(District Court, St. Louis County, No. 10281.)

MORTGAGE FORCLOSURE-COSTS IN.-A

party foreclosing a mortgage by advertise

ment is entitled, prima facie, to his costs and

disbursements, though he fails to file within

ten days after the sale, the affidavit of costs

and disbursements, as provided in section 23

of Ch. 81, G. S. '78.

Eckman & Stevenson for plaintiff. E. L. Winje for

defendant.

A real estate mortgage was fore

closed by advertisement, and bid in

by the mortgagee for $1,126. The

amount due thereon, at the time of

said sale, exclusive of the costs and

disbursements of the foreclosure was

$1,044. The mortgagee failed to file

any affidavit of costs and disburse

ments in the office of the register of

deeds within ten days after the sale,

as by section 23 of chapter 81, G. S.

'78 provided.

Plaintiff, the mortgagor, brought

this action against the mortgagee,

alleging the above facts, and suing as

if for surplus purchase money, asking

for judgment against defendant for a

sum equal to the amount of the bid
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above the amount actually due at the

date of sale, exclusive of any costs

that might have been incurred. De

fendant raised the only issue by gen

eral demurrer.

Plaintiff argued in opposition to the

demurrer, that foreclosure by adver

tisement is a creature of the statute,

and unless the statute allows costs,

none can be recovered, and unless the

statute is complied with as to the

method of obtainingcosts, nonecan be

taxed, and with the exception of the

said section, there is no provision in the

statute for the taxing of costs on fore

closure by advertisement; that the

provisions of the statute are of the

same effect as if embodied in the

mortgage itself. Said section 23 pro

vides that such affidavit shall be so

filed within a stated time. A failure

to so file the affidavit leaves no evi

dence of record that any costs were

incurred—that any attorney's fee was

ever actually paid; that the legisla

ture further indicated its intention by

the passage of the curative act of

1883, chapter 89; that Johnson vs.

Cocks, 37 Minn. 530, holding that

such failure did not invalidate the sale,

left no other purpose for this section

than that contended for by plaintiff.

ENSIGN, J. Failure to comply

with said section does not forfeit the

costs of such foreclosure, there being

no words of forfeiture in the statute,

and chapter 81 providing elsewhere

for certain attorney's fees on fore

closure, whether by action or adver

tisement, certainly entitles the fore

closing party to attorney's fees as

costs, this section being directory, and

not mandatory.

Demurrer sustained.

state vs. A. G. Highton

(District Court, St. Louis County.)

CRIMINAL LAW.—As to sufficiency of indict

ment for larceny in second degree.

C. C. Tear for State. M. H. Crocker for defendant.

An indictment for larceny in the

second degree charged that the de

fendant “willfully, and feloniously,

and with intent to defraud, did obtain

of one W. by color and aid of a check

for one hundred and nine dollars,

dated on said date, payable to the

order of said W. and drawn by said

defendant upon the– Bank,-rail

way transportation for himself and

three other persons from Duluth,

Minnesota, to St. Paul, Minnesota, in

a special car over the– Railway,

which transportation was of the

value of one hundred and nine dollars.

and was then and there furnished said

defendant by said W. in exchange for

said check, which the said W. ac

cepted believing it to be of the value

for which it was drawn. That said

defendant at the time of giving said

check, and at the time of its present

ment for payment, had no funds in

said bank of— and was not entitled

to draw on said bank for the amount

specified in said check, as he, the said

defendant, then and there well knew.”

Defendant demurred, and upon argu

ment presented the following grounds

of demurrer:

1. That section 416 of the penal

code does not cover the case of a

person who passes a check drawn by

himself, but is intended to prevent the

passing of worthless paper drawn by

a third person and known by the

person passing it, to be worthless.

2. That the indictment does not

state who was defrauded, or that the

thing taken was the property of any

one in particular.



No. 11.] 287THE MINNESOTA LAW JOURNAL.

3. That the indictment does not

charge defendant with taking any

thing but “transportation,” not

property, nor the subject of larceny—

a mere inchoate right or license to ride

in a car; and there is no allegation

that such right was ever even ex

ercised.

Demurrer sustained. MOE.R., J.

Contest by Henry Truelson of*# election

on bonds vs. City of Duluth, Minn., et al.

(District Court, St. Louis County.)

IELECTIONS—The provisions of the General

Election Law of 1893 relating to contests

and the appointment of inspectors to exam

ine ballots do not apply to special city

elections, such as the proposition to issue

bonds for a special purpose.

S. T. and Wm. Harrison, for petit oner, and Page

Morris, for City of Duluth.

A special election was held in the

city of Duluth, under the provisions of

the charter of said city, submitting to

the electors various propositions as

to the issuing of water and light

bonds, the purchase of a water and

light plant already established, and

the extension of the present system.

T., an elector and taxpayer in said

section 190, viz.:

which provides for any such contest,

and there is no provision in the

General Election Law which provides

for any such contest. Motion to dis

miss was granted.

LEWIS, J. I am of the opinion

that chapter 4 of the General Laws of

1893, the present General Election

Law of this state, contains no pro

vision for the contesting of an election

such as is referred to in this applica

tion. The provisions relative to con

testing elections contained in said

chapter are found in the following

sections, viz.: Sections 181 to 192

inclusive. Section 199 reads as fol

lows: “This act shall apply to all

general and special elections in the

state of Minnesota, except township

and village elections, and shall be

known as the General Election Law

of the state.”

Counsel for the petitioner maintains

that the following language used in

“Or upon any

other subjects which by law may be

city, gave notice of contest of the submitted to the vote of the people,”

validity of said election and the result and “or as to the result of any vote

thereof as announced by the author- upon any subject submitted as afore

ities, under the General Election Law said,” is a sufficient indication that it

of 1893, and then, under section 188 was the intention of the legislators

of said law, petitioned the District that any subject at any general or

Court for inspectors to examine the special election by any city, as well as

ballots cast at said election. county, should be contested in the

Upon order to show cause why said manner prescribed in this chapter.

inspectors should not be appointed, But a mere cursory reading of said

the city appeared specially and moved section shows that the election re

the court that the notice of contest of ferred to is a county election, not a

this election and the said petition be city election. The provision for the

dismissed, and the said order to show giving of notice is to the county com

cause be discharged, on the ground missioners, and there is no provision

that said court has no jurisdiction to for giving notice to any one else in

hear and determine said contest, to lieu of the county commissioners

hear said petition or to grant said when the election is held by the city,

order as to this election. There is and the contention of counsel that the

nothing in the charter of the said city contestant has the right to assume
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that the law intended that the city still be held that the provisions of sec

council should stand in the place of ition 52 applied to the election of city

the county commissioners in the as well as county officers. But there

absence of any provision other than is a clear distinction between the

the one referred to, is altogether un- method of proceeding to contest the

tenable. And the provisions of sec- election of an officer in thecity, county

tion 191 which provides that this or state, and the contest of a special

chapter 4 shall apply to all general election for some special purpose. In

and special elections in this state can- the one case there is provided the

not expand and widen the scope of modus operandi or method of the

the various provisions found within service of the notice, whereas in the

the law, so as to make them appli- other case the statute is absolutely

cable to a condition which is evidently silent.

excepted from the act. We therefore come to the conclusion

Counsel for the petitioner relies that chapter 4 of the laws of 1893

upon the case of the State of Minne- make no provision for the contest of

sota v. Andrew Simpson, 33 M. 536, such an election as the one referred to

as an indication that the provisions in the petition.

of section 199, being broad and gen- As to whether the petitioners have

eral in its scope, would necessarily in- any other remedy or as to whether

clude all classes of elections, whether they may not, under proper applica

city, town, county or state. Chapter |tion and process, have the right to

1 of the General Statutes of 1878 con- inspect the ballots as a method of

tained the election law in force at the providing means of conducting the

time of the rendering of the decision contest in a proper proceeding, it is

referred to, and section 52 of that act not necessary now for this court to

provided that any elector of the determine.

proper county may contest the elec- -

tion of any person declared elected to s############:
any county office, and provided that tor, Respondent.

such election should be held in such (District Court, Hennepin County, No. 63006.)

TAXATION.-Exemption as public property.

- A city cannot enter into a contract with indiand such a manner and that notice viduals wherby in consideration of the latter

- - parties improving and using property for a

should be served upon the parties quasi£ purpose, and, at the same, ine

be of profit to themselves, the same shall be

against whom the contest was pro- | #####t:

ceeding. In the Simpson case it was Ripley. Brennan & Booth, for Relator; Wilson &
h ld th ti 76 f h t 1 Van Derlip, for Respondent.

e at Sect1on a to O c apter 1 en In 1892 the Common Council of the

larged the scope of section 52 so that
City of Minneapolis passed an ordin

that chapter would apply not only to ance as follows, so far as material to

county offices, but would apply to the case: “If Thomas B. Walker,

city offices as well.
Samuel C. Gale and George E. Max

There is reason for such holding, but well, their associates, heirs and as

if section 199, as found in chapter 4 signs, shall submit plans for a central

of the laws of 1893, had been used in market house to this council for their

place of section 76 of chapter 1 of the approval on or before sixty days from

General Statutes of 1878, it might | the passage of this act, to be located,
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&c., &c., all the conditions and acts

specified in this ordinance to be by

them kept and performed, and shall

build such market house according to

plans and specifications so approved,

&c., &c., and shall have said premises

ready for use and occupancy as such

public market and market place by July

1, 1892, then such buildings and prem

ises shall be, and are hereby declared

to be a “public market for said city

of Minneapolis” for the term of

twenty-five years from said first day

of July, 1892, meaning and intending

by the use of the term, “pnblic mar

ket,” to bring the above premises

within the provision of our state tax

laws, which exempt public markets

from taxation. But this act shall not

exempt said property from any special

assessment for local improvements.”

Pursuant thereto the said Walker,

Gale, Maxwell, and their assigns, pro

ceeded to erect and maintain a market

in said city. The property so used

was not entered for taxation, and

this action was brought to compel the

county auditor to enter the said prop

erty for taxation. Other facts suffi

ciently appear in the findings and

memorandum.

JAMISON, J. The above matter

being regularly on the special term

calendar of this court, came duly on

for hearing on the motion of relator

for preemptory writ of mandamus,

notwithstanding the answer of re

spondent to the alternative writ

theretofore issued by said court.

After examining the proceedings in

said matter and hearing the argu

ments of said council on said motion,

and being advised in the premises, the

court finds:

First, That the relator is entitled to

have said motion granted.

Second, That relator is entitled to

have issued forthwith out of this court

a writ of mandamus compelling the

respondent, Clayton R. Cooley,

County Auditor of said Hennepin

County, to enter block (1) one and

the various lots composing the same,

of Camp and Walker's addition to

the City of Minneapolis according to

the plat of the said addition of record

in the office of the register of deeds in

and for said county, upon the assess

ment and tax books for the years

1892, 1893 and 1894, and compelling

them to assess the same together with

the buildings thereon, and compelling

said respondent to extend all arrear

ages of taxes against all property

upon the proper books in his office,

and farther to extend all arrearages

of said taxes against the said prop

erty upon the tax list for the year

1894.

That the motion of relator be, and

the ssme is hereby, in all things

granted, and that preemptory writ of

mandamus issue in accordance with

the foregoing findings. It is farther

ordered, that costs shall not, be

awarded to either party.

Dated Nov. 30, 1894.

MEMORANDUM.

Upon the filing of a petition by the

relator, an alternate writ of injunc

tion was issued requiring the county

auditor of Hennepin County to enter

certain real estate belonging to the

Minneapolis Central City Market

Company upon the tax books of said

county, and to assess such real estate

or show cause why the same should

not be done. The answer was filed

by respondent, and thereupon relator

moved for a preemptory writ not

withstanding such answer.



290 [vol. II.THE MINNESOTA LAW JOURNAL.

It is undisputed that said property

has not been taxed for several years,

and the reason therefore is that said

property has been deemed exempt.

Relator contends that this property

is taxable, while respondent claims

the same is exempt from taxation.

Whether the property is so exempt is

so exempt is the sole question for de

termination by the court. The title

to the property is in the said Market

Company, a private corporation of

this state.

During the month of May, 1892, a

certain contract was entered into be

tween the City of Minneapolis and the

Market Company, pursuant a certain

ordinance passed the previous year by

the City of Minneapolis.

The ordinance and contract provide

for the construction of a public mar

ket house and that the same shall be

exempt from taxation for a period of

twenty-five years, as will fully appear

from an examination of the respond

ent's answer answer (see ordinance).

It is undoubtedly true that the

proptrty in question was taxable un

less the same can be said to be exempt

under the constitution of the state.

The provision of the constitution re

lating to taxations and exemptions

in Act 9, Sec. 5, which reads as fol

lows: “Laws shall be passed taxing all

moneys, credits, investments in bonds,

stocks, joint stock companies, or

otherwise, and also all real and per

sonal property according to its true

value in money; but public burying

grounds, public school houses, public

hospitals, academies, colleges, univer

sities, and all seminaries of learning,

all churches, church property used for

religious purposes, and houses of wor

ship, institutions of purely public

charitv, public property used exclu

sively for public purposes, and person

al property not to exceed two hundred

dollars in value, for each individual,

shall, by the general laws, be exempt

from taxation.”

It is urged that this property falls

within class designated in the fore

going section as “public property

used exclusively for any public pur

pose.” It is true that a thing may be

said to be public when owned by the

public, and also when its uses are

public. The very word “public” has

these two meanings. If the words

“public property” were alone used,

it might be urged with some force

that the property is exempt notwith

standing its ownership is private if

only its uses are public. Conceding

for the argument that the pleadings

show this property is used exclusively

for public purposes, still it would seem

to lack one of the essentials in order

to bring it within the class of prop

erty evidently intended to be exempt,

to-wit, public ownership.

It is significant that the words

“public property” are used in connec

tion with the words “used exclusively

for any public purposes.” The clause

must be read in connection with the

context. When so read, can it be said

that property, independently of its

ownership, is exempt if it appears that

the same is used exclusively for public

purposes? I think such a construction

would be improper and do violence to

the language used in the section. If

that was the intention, then the word

public would have been omitted, leav

ing the clause to read “property used

exclusively for public purposes.” By

using the words “public property” in

connection with context, I think the
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same should be construed to mean

such property as actually belongs to

the public. In this case the property

actually belongs to a private corpora

tion, known as The Minneapolis Cen

tral City Market Company. Thatcor

poration owns the title to the same

absolutely.

Even if it should be conceded that

this property is public property with

in the meaning of the constitution by

reason of its rights acquired by the

public under the ordinance and con

tract, still can it be said that the prop

erty is “used exclusively for a public

purpose” within the meaning of the

constitution?

The building of the market house, it

seems, was in fact a private enterprise.

The object of its projectors was to

make money through operating and

maintaining a market thereon. These

projectors have received valuable priv

ileges from the city and simply agreed

to erect buildings and conduct busi

ness thereon, which, while in a mea

sure beneficial to the public, is primar

ily beneficial to the property owners.

The public receives no revenue what

soever therefrom, but the proceeds of

business, the rents and so forth, all go

to the market company. The ordi

nance set out in the contract between

the City of Minneapolis and the as

signors of said market company in a

great measure regulates the manner

of conducting the bnsiness of the com

pany, but gives the public no interest

in the business itself.

I do not deem the use of this prop

erty as the “exclusive use” contem

plated by the constitution. I believe

that a proper construction of the con

stitutional provision is, that the own

ership of the property should be in the

public and that the same should be

used exclusively for a public purpose

before such property can be held ex

empt from taxation.

Pursuant to the constitutional pro

vision above set out, a statutory pro

vision sec. 5, chapter 11, of the Gen

eral Statutes of 1878, was passed

seeking to exempt the following prop

erty: “All public market houses, pub

lic squares, and other public grounds,

town or township houses, or halls

used exclusively for public purposes,

and all works, machinery or fixtures

belonging to any town and used ex

clusively for conveying water to such

town.”

This provision of the statutes should

be read and construed in connection

with the constitutional provision.

When so read and construed, the

words, “All public market houses”

must be said to mean market houses

belonging to the public and used ex

clusively for public purposes. At any

rate, the statute cannot exempt prop

erty not clearly exempt under the con

stitution. If the statute should be

construed to mean that “all market

houses” used as public market houses

are exempt, where the ownership is

private, then the same is in conflict

with the constitution and void. No

force can be given to that portion of

the ordinance of the City of Minneap

olis wherein it is sought to exempt the

property in question from taxation

for a number of years. The city was

without authority to pass such a pro

vision and without authority to con

to the effect that the property in ques

tion should be exempt.

For the foregoing reasons a pre

emptory writ of mandamus has been

ordered.
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Titus Mareck et al., Executors of estate of M. J.

Bofferding, vs. Mutual Reserve Fund Life

Association.

(District Court, Hennepin County.)

LIFE INSURANCE.-A certain policy of life

insurance, construed as rendering the com

pany liable where deceased came to his death

by his own hand.

J. F. Ryers, for Plaintiffs; Cobb & Wheelwright,

for Defendant.

It appeared that the defendant had

insured the life of plaintiff's deeedent

more than five years before his death;

that the deceased died by suicide;

that no default had occurred in any

of the provisions of the policy; and

that no waiver had ever been made

by the company of the strict perform

ance of any of the provisions of the

policy. Plaintiffs demanded judg

ment for the full amount of policy,

and defendant offered judgment for

the amount of premiums paid, with

interest thereon from their dates of

payment respectively.

RUSSEL, J. The policy or certificate

of insurance upon which this action is

based, when issued to the deceased,

included the following statement,

printed in red ink across its face:

“After five years from the date of

this certificate it is incontestible for

any cause except non-payment of dues

or morturary assessments at the time

and place and in the manner herein

provided—the age of the member being

correctly stated in the application for

this certificate.”

It thus became a part of the policy,

and entered into the contract between

the parties.

The policy also contained the fol

lowing provision: “The death of the

member by his own hand, whether

voluntarily or involuntarily, sane or

insane, at the time, is not a risk as

sumed by the association in this

policy, but in every such case there

shall be payable, subject to all the

conditions of this contract, a sum

equal to the amount of the assess

ments paid by said member, with six

per cent. interest; but the board of

directors or the executive committee

of the association, at its option, may,

in writing, waive this condition.”

The question presented is, has the

company the right, under the terms

of this certificate including these two

provisions, to raise the question of

the suicide of the deceased, it being

admitted that he came to his death

by suicide, and that his death oc

curred more than five years after the

date of this certificate?

Is the company obliged to pay the

$5,000, or is it obliged under these

circumstances simply to pay an

amount equal to the assessments

paid by the assured, with six per cent.

interest added?

Defendant's counsel urge that the

raising of the question of suicide is not

a contest of the policy, but a mere

carrying out of its terms; that there

are included in the policy two separ

ate contracts, viz: first, to pay $5,000

in case of death, if the death is not

caused by the assured's own hand;

second, a lesser sum if death is caused

by the assured's own hand.

With this view we cannot agree.

By the terms of the certificate,

Mathias J. Bofferding was made a

member of the defendant's associa

tion. By reason of his being such

member- the defendant agrees that

within ninety days after receipt of

evidence, satisfactory to the associa

tion, of the death of the member, upon

certain conditions following and fully

stated, there shall be payable to the

legal representatives of Mathias J.

Bafferding, $5,000.
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The undertaking is one of insurance

on Bofferding's life. The amount of

insurance is $5,000. The conditions

under which the agreement of insur

ance is made include the clause above

stated relating to suicide. That this

is a condition is apparent from the

manner in which it appears in the

policy, following the references to con

ditions, and included with and in exact

ly the same situation as all the others.

The suicide clause itself refers to it as

a condition which the board of direc

tors or executive committee may

waive.

After five years the conditions are

not to be taken advantage of by the

company, except as stated in the in

contestible clause.

Raising the question of suicide and

insisting upon it as a defense against

the payment of the amount agreed to

be paid by the terms of the policy is

just as much a contract as it would

be to defend on the ground of the vio

lation of the other enumerated condi

tions, and insisting upon a release

from liability by reason of their vio

lation. Courts in construing con

tracts of insurance will place them

selves in the position of the contract

ing parties, so that they may under

stand the language used in the sense

intended by them. Subtle distinctions

not appreciable by ordinary minds

will be disregarded.

Conditions providing for disabilities

will be construed most strongly,

where the intent is doubtful, against

the company. Symonds v. N. W.

Mutual Life Ins. Co., 23 Minn. 491;

Kansal v. Farmers' Mutual Fire In.

Ass'n, 31 Minn. 17; Chandler v. St.

Paul Fire & Marine Ins. Co., 21. M.

85.

Applying these common and well

settled principles to the policy, it

means, and must be said to have been

accepted as meaning, first, that it was

a contract to pay $5,000 to the legal

representatives of Mathias J. Bofferd

ing in case of his death, provided

that during his life he complied with

the obligations assumed in the policy

by the assured.

Second, All these conditions must

be complied with by the assured dur

ing five years, and if not so complied

with, the company may contest its

liability on account of the failure of

the assured to perform any one or

more of them.

Third, After five years and the pay

ment of the assessments for that

period, the policy cannot be contested

except for non-payment of dues or

mortuary assessments up to the time

of the death of the assured, the age of

the member being correctly stated in

the application for the certificate.

Wherefore judgment was ordered

for plaintiffs for the amount called for

by the policy.

Altman, Miller Co., Plaintiff, vs. W. D. Mark

ley et al., Defendants, and The St. Paul Fire &

Marine Ins. Co., Garnishee.

(District Court, Hennepin Co., No. 53639-40.)

GARNISHMENT.—An indebtedness to one in

dividual held not subject to garnishment in

an action against him and another on a joint

debt, on an affidavit which states that the

garnishee is indebted to the defendants.

Harrison & Noyes, for Plaintiff; Kuettner, Fount

Ieroy & Searles, for Garnishee.

Plaintiffs brought action against

the defendants on a joint indebted

ness, and garnisheed the St. Paul

Fire and Marine Insurance Co. The

affidavit for garnishment stated that

the garnishee was indebted to the

defendants. The garnishee disclosed

an indebtedness to one of the defend

ants. Motion by plaintiff for judg

ment against garnishee denied.
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HICKS, J. The affidavit in this

case, which is jurisdictional, makes

oath and states that the said garni

shee has money, property, or effects

in its hands belonging to said defend

ants, and at the bottom of said affi

davit it is stated that said garnishee

is indebted to said defendants. It will

be noticed here that the debt garni

sheed for is a debt due both of the de

fendants. The disclosure clearly

shows, if the garnishee owes anything,

that it is indebted to only one ofsaid de

fendants, to-wit—said W. D. Markley.

There is no joint indebtedness proved,

nor is there any indebtedness proven

to both of said defendants. The debt

garnisheed for is not the debt which is

disclosed to be owing, if any at all is

disclosed, which could be garnisheed.

National German-American Bank vs. Illinois

Fuel Co., et al.

(District Court, Ramsey County, No.55967.)

TES AND BILLS-INDORSER BEFORE
NO########: liability of a party sign

ing a note on the back thereof before deliv

ery cannot be varied by paroli,the contract

which he signs is the note itself.

The fact that all of the parties signing a note

on the back thereof are not joined in anac

tion against the principal maker and cer

aim of such signers is sufficient to abate the

action.

John B. & E. P. Sanborn for Plaintiff Horton &

Denegre for Defendant.

Plaintiff alleged, in the usual form,

upon a prommissory note against

certain of the defendants that

before delivery thereof they had

signed the same on the back thereof.

Certain of these latter defendants

answered, alleging, among other

things, first, that another person, not

made a party to the action, had with

them signed the note in suit; and,

second, that the plaintiff in another

state, in a court having jurisdiction

of the matter, had recovered judg

ment against the principal maker of

the note; and asked that the action

abate. These answers the plaintiff

moved to have stricken out as sham,

irrelevant and frivolous. Motion

denied.

OTIS J. When a third party signs

his name on the back of a promis

sory note before delivery, the law de

termines the nature of his liability,

and the same cannot be varied by

parol testimony. He, therefore, be

comes “an absolute maker or prom

isor, and an absolute surety on the

note.” Dennis v. Jackson, 59 N. W.

Rep. 198, overruling, as it would

seem, some dicta in the earlier cases in

this state relating to this form of in

dorsements, and, also, declaring the

rule to be different from that sug

gested in Riley v. Gerrish, 9 Cush.

104, upon which the plaintiff relies.

(It is further to be observed that in

the Massachusetts case the question

here considered was not discussed, or

its determination essential to the

case.) For the same reason it is for

the court to say, from the paper itself,

whether the contract, entered into by

such an indorsement, is joint, merely,

or joint and several. The contract

which the party signs in making such

an indorsement is the note itself, since

in this state it has been uniformly

held that he thereby becomes an ab

solute maker. By becoming a maker

by indorsement of his name on the

paper, instead of signing at the end,

he simply preserves his right as surety

over and upon the person who be

comes the maker by signing at the

end of the note.

It was in accordance with this

principle that Wolford v. Bowen, 59

N. W. 195, was determined, the Court

expressly declining to rest its decision

upon the doctrine of Riley v. Gerrish,

supra, as it might have done. An ab

solute surety may become a joint, or
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a joint and several maker, as he

pleases, so far as the payee is con

cerned, the mere fact that as to

another maker of the same note he is

a surety not affecting his rights

under the contract he has chosen to

make.

Section 36 of Chapter 66, General

Statutes 1878, does not affect the

question, as that relates to actions

against persons severally liable upon

the same obligation or instrument,

which in this case the parties have

made joint, not a joint and several

obligation. These answering defend

ants have not entered into a collateral

agreement, as was the case of Ham

mel v. Beardsley, 31 Minn. 314, but

are joint makers with the Fuel Com

pany, though as between them and

the Company the latter must respond

for the debt.

I have not considered at length,

and do not determine the question

whether the suit brought and judg

ment rendered against the Fuel Com

pany in Illinois would bar the action

against the other co-makers, if it does

appear that they were not residents

of Illinois at the time suit was

brought. The fact that Ives, one of

the co-makers, is not here made a

party is a sufficient plea in abatement.

Elizabeth W. Gilbert, et al. Cary I. Warren.

(District Court, RamseyCounty, No. 56307.)

PLEADING-MOTION TO STRIKE OUT

Where defences are pleaded separately, and

one is improper, the same will not be

stricken out on summary motion, but the

same should be demurred to, and reply in

terposed as to the remainder of the answer.

Stiles W. Burr for Plaintiff. Frederick A. Pike for

Defendant.

Action for the recovery of rent.

The defendant set up separate de

fences, one of another action pen

ding in the Municipal Court of the

City of St. Paul. This the plaintiff

moved to strike out as irrelevant, im

material and redundant. Motion

denied.

BRILL J. The motion is to strike

out matter pleaded as a separate de

fense. It is not determined upon this

motion whether or not this matter

constitutes a defense; but the motion

is denied upon the ground that this

is not the proper method of testing

the question. Under our statute a

demurrer may be interposed to a

separate defense and a reply to a re

mainder of the answer. The motion

to strike out an entire defense as irrel

evant ought not to take the place of

a demurrer unless the irrevalency is

too clear to admit of serious question.

The decision of the Municipal Court

in the former action, of course, had

no effect upon this case, no judgment

having been entered. But whether

the pendency of that action may not

abate this action, or at least whether

the rent for the month ofJuneclaimed

in this action, was not, in affect, in

cluded in that action, raises a nice

question of law which ought not to be

decided upon a summary motion.

Bank of Commerce of West Superior v. Moses

Stewart, et al.

(District Court, St. Louis County, No. 10092.)

COUNTERCLAIM - Existence of at time of

commencement of action.

Towne & Davis for Plaintiff. W. B. Phelps and

S. T. & Wm. Harrison for Defendants.

Two defendants, being sued on a

promissory note as maker and in

dorser before delivery, set up as a

counterclaim that defendant A. dur

ing a certain time performed labor

and services for plaintiff, at plaintiff's

request, of the reasonable value of a

certain sum, that no part thereof has

ever been paid, and that “heretofore

said defendant A. for a valuable con

sideration assigned, transferred, and

set over to defendant B an equal un
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divided one-half interest in said claim

against plaintiff.”

Held on demurrer to said counter

claim, that the answer did not suf

ficiently allege the existence of the

claim of defendant B. against plaintiff

at the commencement of the action,

as is required by Sec. 97, Chap. 66,

G. S. 1878. Demurrer sustained.

LEWIS, J.

H. W. Topping v. Odin G. Clay.

(District Court, Ramsey County, No. 56797.)

PLEADING-NEGOTIABLE INSTRUMENTS

A pleading that the defendant executed and

delivered his promissory note to T., and that

laintiff is now the owner and holder them eof,

£ on a general demurrer, to be a sufficient

allegation of transfer thereof to and owner

ship by plaintiff.

Wheeler & Howell for Plaintiff. John F. Fitzpat

rick for Defendant.

Plaintiff alleged that the defendant

had executed and delivered his

promissory note to one Joseph P. Top

ping; that the plaintiff is now the

owner and holder thereof; and that

the same had not been paid except in

part. Defendant demurred generally.

Demurrer overruled.

BRILL, J. The authorities, so far

as I have been able to find any bear

ing upon the point involved in this

case, hold that the allegations of the

complaint are sufficient as against a

general demurrer.

Reeve v. Fraker, 32 Wis. 243.

Brown v. Richardson, 20 N. Y. 472.

Bliss Code Pldg. Sec. 233.

See also Curtis v. Livingston, 36

Minn. 380, and Cleveland v. Stone,

51 Minn. 274.

The cases in Minnesota referred to

by counsel for defendant are cases

where the general averment of owner

ship was preceded by specific allega

tions of endorsement and transfer.

This form of pleading is, however, not

to be commended.

Arto's who may be partici

pants in any case involving novel

points of law will greatly assist us

by furnishing a statement of facts,

with a memorandum of the decision,

to any of the following correspond

ents, who will forward them to us,

with the names of the attorneys, for

publication:

J. A. LARIMoRE, 36 E. Third St., St.

Paul, Minn.

J. A. GALBRAITH, Oneida Block,

Minneapolis, Minn.

GEO. H. SELOVER, Wabasha Minn.

A. E. DOE, Stillwater, Minn.

M. S. SAUNDERs, Rochester, Minn.

W. J. STEVENsoN, Duluth, Minn.

A. CoFFMAN, St. James, Minn.

M*. JURYDODGER—“Your Hon

or, I feel that I am not fit to be

a juryman.”

Judge—“You appear to me to be

unusually intelligent, sir.”

Jurydodger—“But, your Honor, I

can’t make head or tail out of what

those lawyers say.”

Judge—“Neither can I; take your

seat in the jury-box.”—Greenbag.

THE question of wills has its hum

orous side, as witness the follow

ing instance. The members of a

certain family, upon the death of their

father, had gathered together to listen

to the reading of his will. Several

legacies were read out, and each re

cipient, as he was made aware of his

good fortune, burst into tears and

expressed a filial wish that his father

might have lived to enjoy his fortune

himself. Finally, there came this be

quest: “I give to my eldest son Tom

a shilling to buy him a rope to hang

himself.” Tom, not to be outdone in

filial feeling by his brothers, sobbed

out, “God grant that my poor father

had lived to enjoy it himself.”
-Greenbag.
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THE NATIONAL BANKRUPTCY LAW.

DITOR Minnesota Law Journal:

Having read with considerable

interest the article of Mr. Hawthorne,

in the October number of your valued

Journal, headed as above, and not

agreeing fully with him, both with

respect to the advisability of passing

a National Bankrupt Law, and its

legal effect, I take this opportunity

of reviewing that article, and will

point out what I deem at least a mis

leading expression contained therein.

While I would gladly see passed

a law that would relieve the honest

man, whether he be in the real estate,

law or other business, of debts con

tracted while plying his vocation ac

cording to legitimate rules and good

ethics, still I believe that instead of it

being the prayers ofthe many that are

going up for some law to rid them of

their indebtedness, it is only the wild

wailings of the few, and of those who

have as little regard now for the

rights of others as they had when

they were doing business (or professed

to be doing it) in a no less conserva

tive way, and by the same principles

that a gambler does, when sitting at

the gaming table desiring to make a

million dollars where there is not one

chance in a thousand of him making

one tenth of that amount. There is

such a class of men, and many of

them are now heavily involved. Each

one of this class thinks that the world

and all things therein were made ex

pressly for him alone, and that no

one else has any rights whatever. It

is to this class that a National Bank

rupt Law would come as a good run

of the cards, or a sudden and unex

pected rise in the price of stocks pur

chased. To such a class of debtors I

have this to say: “They are vic

tims in the pit themselves have

digged.” Let them remain in it;

tethered as they are by their present

indebtedness they are not as liable to

injure others in the future.

Mr. Hawthorne says: “Among the

powers delegated to Congress by the

Constitution, adopted September,

1787, was the following, (Sec. 8, Art.

1), ‘to establish uniform laws on the

subject of bankruptcies. It is also in

teresting to note that Section 10 of

the same article prohibited the states

from passing any law impairing the

obligation of a contract. Now, the

courts have held that if a state passes

a bankruptcy law it does not impair

the obligation of a contract if there is

no existing Congressional legislation
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on the subject.” I think it would

naturally be inferred from the lan

guage used that if there were favor

able Congressional laws on the sub

ject of bankruptcy that a State law

could impair the obligation of a con

tract. After stating the effect of a

State law (in the absence of Con

gressional legislation on the subject),

he comes to the conclusion, and right

ly I think, “that at best State enact

ments are very unsatisfactory, and

have caused much unnecessary litiga

tion.”

If we are to have any law on the

subject that would effect contracts in

the least, by all means let us have one

that will not recognize imaginary

State lines, and place every citizen of

this country on an equal footing, and

give the debtor the right to rid him.

self of debts contracted with a citizen

of a state other than that in which he

lives, as well as those contracted

within his own state.

We have at the present time on the

statute books of the different states,

laws, termed either bankrupt or in

solvent, from the mild form on the

statutes of Minnesota, that does not

purport to effect orimpair a contract,

but simply makes the court a medium

or agent for the adjustment of the

affairs of the debtor, to the extreme

one on the statute books of Maine,

New York and several other states,

that makes a debtor a free man, so

far as his debts are concerned, after

his discharge under the act. Such a h

law provides in substance that if a

person is indebted in a certain sum

(usually three hundred dollars), that

he may petition the proper court, be

declared insolvent, turn over what

execution for the benefit of his credi

tors, and receive his discharge from all

of his debts. Even such a law does

not impair in a legal sense the obliga

tion of a contract. That was decided

by the Supreme Court of the United

States in the case of Ogden vs. Saun

ders, 12 Wheat. 349, which went up

from the State of New York, and

where the opinions of Chief Justice

Marshall, Justices Story and Duvall

were weighed in the balance against

the opinions of Justices Johnson,

Washington, Thompson and Trem

ble, and were found wanting; a case

in the humble opinion of the writer

where the tail wagged the dog. But

whether the tail wagged the dog or

the dog wagged the tail is now imma

terial; the decision established a pre

cedent which the court has since re

fused to disregard. It was there held

by the majority of the court (the

minority strenuously dissenting) that

the law granting to debtors the right

to a complete discharge from all of

their debts after complying with and

performing all of the conditions of the

act, entered into and became part of

the contract; and that in reality the

contract entered into under the law

was not for all time, but the length of

its days were only until such time as

the debtor should file his petition in

insolvency, perform the conditions of

the act and receive his discharge; it

was then a corpse and ready for

burial. Of course such a law would

ave no effect on a contract entered

into prior to its passage, which was

decided by the Supreme Court of the

United States in Sturgis vs. Crounin

shield, 4. Wheat., 120, a case that

property he Owns, not exempt from Went up from New York prior to the

|

|
attachment and seizure and sale on one above cited.
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It is then certain that the State

cannot affect in any way by the pas

sage of a bankrupt or insolvent law

contracts entered into prior to its

passage; while it is equally as certain

that a State may grant a debtor a

completedischarge from all debts con

tracted with citizens of his own State,

after its passage, and not impair the

contract. And the State can do as

much now as it could were there fav

orable Congressional laws on the sub

ject. Congress cannot confer any

powers on the States as against Con

stitutional prohibition.

If the debtors of this country are to

be benefited with reference to their pre

sent indebtedness by the passage of a

National Bankrupt Law, it will be for

the reason that the National Govern

ment is not prohibited by constitution

from impairing the obligation of con

tracts; hence, in a case where Con

gress can properly legislate with refer

ence to contracts, the law is supreme;

and it can annihilate, if it chooses, ex

isting contracts. Congress having

been granted the power by the Con

stitution to pass uniform bankrupt

laws, may pass any kind of a bank

rupt law it chooses, so long as it is

uniform in all of the States, and may

so frame it as to destroy the validity

of existing contracts.

EMERY C. BETTS,

Minneapolis, Minn.

DITOR MINNEsotA LAwJoURNAL:

SIR: The given names of parties

to an action should be written out in

full in the pleadings. The Supreme

Court has repeatedly said that the

record should disclose the full names of

the parties to the action, and that the

practice of designating them by ini

itials would not be countenanced.

Knox v. Starks, 4 Minn. 20. That

case was entitled R. H. Knox et. al v.

J. A. Starks et al. The Court said:

“In entitling this case we are com

pelled to adopt the above inartificial

and mutilated form, as there is not a

paper in the cause, from the summons

to the judgment, that discloses the

real names of the parties. We make

this statement that it may not be

supposed when this opinion becomes

a public record, that such a gross dis

regard of legal accuracy originated in

this Court, and for the purpose of an

nouncing that we are not willing any

longer, even indirectly, to incur the

charge of having sanctioned it by

tacitly passing it over.”

In Gardner v. McClure, 6 Minn.

250, the plaintiff sued by his initial

letters and did not disclose his full

name. The Court said it was bad

practice, and might vitiate a judg

ment as against a purchaser of land

upon which it would otherwise be a

lien. If a judgment be taken against

a man by his initial letters only, very

serious questions might arise as to

whether subsequent purchasers would

be bound to know that the judgment

was against the land of the vendor.

In Kenyon v. Semon, 43 Minn. 180,

the Court said that the practice of

designating the parties, either plain

tiff or defendant, by the initials of

their Christian names is irregular,

and has been more than once disap

proved by this Court. The remedy in

such a case is, by motion, to require

the complaint to be amended or cor

rected in this respect, and costs should

be imposed.

Chief Justice Shaw speaks of this

matter in Sistermans v. Field, 9 Grey

331, and the English authorities are
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cited in the brief for uhe defendant in

that case.

To avoid this loose practice, the

editor of the Minnesota Reports is

frequently compelled to spend much

time searching through the printed

record in the hope of finding the given

name of one or more of the parties

to the action. Sometimes his search

is in vain, and the blemish appears in

the volume of the reports.

Lawyers sometimes in their briefs

cite cases from American Decisions or

American Reports, or Lawyers' Re

ports Annotated, or from a collection

of railway or corporation cases, or

from the reporters instead of citing

from the official reports. This occa

sions much inconvenience. If lawyers

in their briefs cite a case by its proper

title in the state reports, it can be

readily found in these reprints and

rivals, as all of them take excellent

care, by tables of cases and blue

books, to enable the reader to find

the case in their rival publications.

It is not the practice in any reputable

State or Federal Court to refer to the

cases cited in any other way than

from the official state reports. The

value of a decision as authority in a

subsequent case depends much upon

a careful statement of the facts out of

which the decision arose and upon

the contention of counsel for the par

ties as exhibited in the briefs. These

are given in the official reports. A

careful and accurate

formly examines these

lawyer uni

Statements

and briefs before citing the case in his

argument. If all lawyers would ob

sere this rule, they would save those

who have to peruse their briefs much

needless delay and vexation. No

judge in any reputable court in the

United States cites the cases men

tioned in his opinion from any but

the official report, if it is accessible.

The labor of hunting out the proper

citation of his authorities should not

and will not be shirked by the careful

practitioner.

In citing cases, lawyers should be

careful to give the correct names of

the parties to the case cited. If the

name of the plaintiff be inaccurately

given, the case cannot be fouud in the

tables of cases in the text books,

digests or subsequent reports. I beg

to illustrate by an instance. In Ap

pleby v. St. Paul City. Ry. Co., 55 N.

W. Rep., 1118. The cases are cited

thus: Railway Co. v. Fix, 88 Ind.,

381; Railroad Co. v. Riley, (Miss.)

9 South. Rep., 443; Railroad Co. v.

Rice, 64. Md., 63; Railroad Co. v.

Griffin, 68 Ill., 499. A lawyer em

ployed in a similar case of expulsion

of a passenger from a street car

would desire to see these cases, and

what the text books had to say of

them, and to see whether they had

been overruled, questioned or modi

fied by later authority. But as the

correct name of the plaintiff is not

given in either of these four cases, he

could not find either of them in any

table of cases cited, overruled or

modified, or in the tables of cases

given in text books. When counsel

neglect to give the name accurately of

the case they cite, the judge who

writes the decision in their case may

not have the time and patience to

hunt it up and cite it correctly, and

the labor of doing it falls to the re

porter, as in the instance of Appleby

v. St. Paul City Ry. Co., 54 Minn.,

171 A table of cases cited is an im

portant feature of any well-edited
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law book, but none can be made

where cases are cited in this careless

manner.

It is also desirable to have a uni

form method of citing statutes. This

method should indicate the edition

referred to, as well as the chapter and

section. Since Minnesota was first

organized as a territory there have

been two revisions of the general

statutes and two compilations, which

have won recognition in the courts

and in legal literature, viz: the re

vision of 1851 and 1866, and the

compilations of 1858 and 1878. As

an example of an inartificial and cum

bersome method of citation, the fol

lowing may be given, viz.: “Subdi

vision 2 of Section 6, chap. 41 of Gen.

Stat. of 1878.” The better method

of citation is as follows: “1878 G.

S. ch. 41, § 6, subd. 2.” Unless some

such method be adopted and adhered

to, it will be difficult, after another

twenty-five years has passed, to find

the statutes referred to and construed

in the decisions.

It is now nearly thirty years since

the General Statutes of this State

were revised. Innumerable amend

ments have been made by the Legis

lature within that time, many of

them verbose, inartificial and of

doubtful signification when

strued in connection with the stat

ute amended. The courts are over

crowded with work settling rights

under these discordant provisions.

The mass has become a network to

trip the unwary. A new revision of

the laws cannot be long delayed.

Scarcely a State in the Union has suf

fered her statute law to run so many

years without a revision. No abler

hand for this work could have been

Con

found than that of the late Chief

Justice. But, alas, that hand has

wrought its last.

C. C. WILLSON.

Rochester, Minn.

DITOR MINNEsotALAw Journal.

Sir: While reading with interest

the spicy criticisms of brother Count

ryman in your November issue upon

the customary notice of mortgage

foreclosure, I felt that although pos

sibly none of the eliminations sug

gested by him would invalidate a

notice, yet, viewed from a practical

standpoint, the omission of some of

the features which are made the butt

of his genial sarcasm would leave us

and our successors without guide

boards to facts the preservation of

which is well worth the cost of print

ing and recording, and that the ex

treme conciseness which he advocates

would invite ambiguity and even

positive error. It seemed especially

undesirable to use figures alone to

designate dates, books and pages, for

we all know that even with the use

of every safeguard eternal vigilance

alone is the price of preserving the

identity of those items through the

uncertain manipulations of the office

stenographer, the typewriter, the

printer and the register's clerk, and I

thought that whatever other of his

suggestions we might adopt, that

feature ought not to be one of them.

And lo, at the close of his article we

find a proposed form of notice, which

is dated “Sept. 29, 1894,” and an

nounces that the sale will be made

“Nov. 12, 1893.” That is “looking

backward,” surely. No doubt the

author wrote “Nov. 12, 1894,” as

the date of sale, as that would allow

just the necessary time for publica
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tion after the date of the notice—and,

no doubt, when he discovered the

work of the printer he applied to that

worthy the customary phraseology

used by the profession on such occa

occasions, and used the full text, too,

without condensation or ommission,

for somewhere between the author's

scratch block and the printing press

the diabolical tendency to error which

seems to infest legal proceedings—

possibly the very “devil” who is to

be found in every printing office, by

one false motion invalidated the

whole carefully constructed notice.

This would certainly not have hap

pened if the date had been expressed

in words. If such a mishap as this

can befall an exhibition notice, avow

edly “submitted for the criticism of

the profession,” presumably witten

and watched over with extreme care,

who can blame the bar for continuing

in use many features of the notice

which, though not strictly required,

diminish the liability to error and

often facilitates the investigation of

facts—especially when the other fel

low pays for it.

Respectfully yours,

F. W. GAIL.

STILLwATER, Minn.

THE LATE CHIEF JUSTICE.

O" the 16th of December, 1894, at

his home in the City of St. Paul,

James Gilfillan, ChiefJustice ofMinne

sota, died after a short illness. His

death was somewhat unexpected, al

though he had been compelled to ab

sent himself from the bench for some

time.

On January 7, 1895, the State Bar

Association held a meeting at the

capitol in tribute to his memory. A

memorial, drawn by Mr. Childs, At

torney General, as follows, was pre

sented:

“On the 16th day of December, 1894,

James Gilfillan, in the midst of his

official duties and before the powers

of his mind had been enfeebled by

wasting age, was removed by an all

wise Providence from the ranks of the

living.

“That the deceased was a great

jurist, the voice of the bar of this

country and numerous volumes of the

reported decisions of this court bear

witness. How he adorned his high

office by wealth of legal learning,

marked powers of analysis, great

breadth of mental grasp, quickness of

apprehension, unfailing courage, pro

bity and industry, none know so well

as those who, during the last twenty

years have most frequently appeared

before him. All who knew him in the

private walks of life testify to the

purity of his thoughts, the warmth

of his affections and the simplicity of

his manners.

“With what wisdom he wrought

and how deep was his influence in

shaping the jurisprudence of this state

must indeed be left to the final judg

ment of the future, but tested by the

opinions of his contemporaries, he

has by such labor reared an enduring

monument to his fame. His own

words, fitly spoken on another solemn

occasion over the bier of one he loved,

are most appropriate now :

“‘The judge who for a considerable

time occupies a place in a court of

last resort in a comparatively new
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country, makes his impress upon the

future of the state and society more

than almosu any other man. True, it

is usually done quietly, without dis

play, and almost imperceptibly, as the

dew falls or the trees grow. His de

cisions concern men in all their daily

lives and business, and establish their

code of business morality. He marks

out the path in which those who

come after him in the judicial office, or

in the profession of the law, must

follow.'

“A veil, impenetrable to mortal vis

ion, has been drawn between him and

us. The state has thereby lost one of

its most illustrious citizens; the bench,

a shining ornament; the bar, 1ts most

conspicuous member; a family, a de

voted husband and father.

“We therefore respectfully request

that this memorial, although but

feebly expressive of our regard for the

memory of the deceased, be entered at

length upon the records of the court,

with such other proceedings as may

be had in connection therewith, and

that a copy thereof be transmitted to

the afflicted family.”

Thereupon the Attorney General

delivered an impressive eulogy upon

the character of the deceased and his

judicial qualities of mind and his legal

attainments. He was followed by

Judge Atwater, of Minneapolis, who

spoke of the great breadth of mind

of the deceased, and his learning and

christian character.

Hon. George B. Young mentioned

some of the decisions which remain as

imperishable monuments to his abil

ity. Hon. Charles E. Flandreau re

called the love which he bore to the

state which had so greatly honored

him, and his great patriotism. Other

addresses were made by prominent
members of the bench and bar.

TheSupreme Court thereupon made

the following order, and directed that

it be transcribed on the records of the

court immediately after the memorial

of the Association.

“Gentlemen of the Bar: The Court

receives with grateful appreciation

your just and merited tribute to the

worth and rank of Chief Justice Gil

fillan.

“The special work to which he gave

long and laborous years of useful ser

vice was the moulding of the juris

prudence of ouryoung state. To this

work he brought natural abilities of

a high order, the ripe experience of a

learned lawyer, a keen sense of justice,

an extraordinary amount of the re

sources of reason, perfect integrity

and splendid moral courage.

“His judicial opinions in this court

are the rich fruit of that work. They

are the landmarks of our jurispru

dence, and disclose a lawyerlike pene

tration to the very heart of the matter

in hand, and a clearness of statement

which leaves no uncertainty as to the

point involved and decided; while his

conclusions follow naturally from the

underlying reasons and principles

upon which the science of jurispru

dence is based. These opinions are an

enduring monument to his fame as a

jurist, which will widen as the years

advance.

“He administered justice without

fear or favor, giving to the weak and

the strong, to individuals and corpo

rations their legal rights. His life

was pure and his reputation stainless;

neither was ever tarnished by an

unmanly or dishonest act. Few men

have left behind them higher claims

to public respect and esteem, and none

a more undoubted title to the grateful

remembrance of the whole people of

the state than he.

“It is fitting, then, that your memo

|rial should be recorded in the records

of this court for the day, there to re

main a lasting testimonial to the vir

|tues and public services of an honest

man and a great judge. It is so or

| dered.”
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State vs. Conrad.

(Municipal Court, City of St. Paul, No. 3546.)

*TRADES UNIONS-COUNTERFEITING LA

BELS OF-A dealer in cigars is not liable in

a proceeding under Sections 3 and 4, Ch. 24

G. L. 1893, for selling£ in boxes on

which is a counterfeitof a label of a union or

association of cigar-makers, which falsely

states that such cigars were made by mem

bers of such union.

L. T. Chamberlain for Plaintiff, McLaughlin &

Morrison for Defendant.

The defendant was prosecuted under

sections 3 and 4, Ch. 24, G. L. 1893,

for selling cigars in boxes on which

was affixed a counterfeit of a union

label. He demurred, and argued that

said section applied only to manu

facturers of and not dealers in cigars.

Demurrer sustained.

ORR, J. The complaint in question

was concededly formulated under sec

tions 3 and 4 of chapter 24, G. L.

1893. This court approves most

strongly of the general policy of such

laws. * * * But it seems that in

the carrying out of such an intention

the legislature evolved a law imper

fect and contracted in its scope, and

not covering such a case as this at bar.

So far as we can gather the scope of

the act, from its wording, it would

seem to be aimed at and to cover man

ufacturers of cigars, and not those

who, either as jobbers or retailers,

* * * deal in them, for section 3

provides that the gist of the offense

shall be in knowingly using or utilizing

any counterfeit or imitation of any

label, trade mark, or form of adver

tisement of any person, association,

union or corporation, by attaching or

fixing the same in any manner to any

box, package or parcel of goods, and

provides that the use or utilization

by attaching or affixing such label,

trade mark or form of advertisement

shall be a misdemeanor. As will

readily be seen from an inspection of

the complaint in this matter, the

offense charged against this defendant

is selling a box of cigars with a coun

terfeit label thereto attached; it does

not charge him with attaching or

affixing the label. It would, in the

opinion of this court, be a violation

of the construction to be applied to

criminal statutes to find this defend

ant guilty of an infringement of the

law in question. * * * The demurrer

should be sustained on the ground

that the offense charged in the com

plaint does not come within the

Statute.

M. B. Schmitz, Plaintiff, vs. Charles E. Allen,

Defendant, and Thomas F. Oakes et. al., Re

ceivers, Garnishees.

(Municipal Court, City of St. Paul.)

GARNISHMENT – NON-RESIDENT DE

FENDANT AND PLAINTIFF-A debt due

and payable in Minnesota may begarnisheed

in this state where both plaintiff and defend

ant are non-residents.

J. W. Straight, for Plaintiff, Henry and R. L. Johns

for Defendant.

Plaintiff and defendant were both

residents of North Dakota. The gar

nishee was indebted to defendant and

the debt was payable in this state.

Plaintiff brought suit in this court,

and obtained service by publication.

Defendant appeared and set up the

fact of non-residence of the parties.

Plaintiff demurred to the answer.

Demurrer overruled.

ORR. J. It appearsfrom the answer

that both plaintiff and defendant are

residents of the State of North Da

kota; that the defendant has been

and is in the employ of the garnishees,

and that he has always been paid his

wages in said state.

The contention of the defendant is

that this Court has no jurisdiction

for the reason that both parties are

non-residents and that the debt due

from the garnishee has no situs in this

State.

Laws for attaching the property of

non-residents assume that the prop

erty has a situs distinct from the

owner's domicile, and for their pur

pose a debt has a situs wherever the

debtor or his property can be found.

Harvey vs. G. N. R. v. Co., 50 Minn.,

405.



No. 12.]
305THE MINNESOTA LAW JOURNAL.

PERSONAL.

ESOLUTIONS on the death of

ChiefJustice Gilfillan were adopt

•ed in open court by the Olmstead

County Bar Assn. at Rochester, on

Monday, Dec. 17th, 1894. The reso

lutions were presented by Hon. C. C.

Willson and, after their adoption,

court adjourned to December 20th,

out of respect for the deceased jurist.

O. B. Gould, of Winona, has been

appointed District Judge for the

Third Judicial District, to fill the va

cancy caused by theelevation ofJudge

Start to the Supreme Bench. Judge

Gould is well qualified to fill this re

sponsible position, and his appoint

ment gives general satisfaction. We

hope soon to be able to present his

portrait to the readers of THE

JoURNAL.

H. H. Phelps has formed a law part

nership with Towne & Harris, under

the firm name of Phelps, Towne &

Harris, with offices in the Palladio

Building, Duluth.

L. Arctander, formerly of Duluth, is

now located in Minneapolis in the New

York Life Insurance Building.

Col. R. C. Benton, senior member

of the firm of Benton, Roberts &

Brown, died of apoplexy at his home

in Minneapolis, on January 7th. Col.

Benton occupied a prominent position

at the bar of Minneapolis for many

years. He was successively City At

torney, counsel for St. P. M. & M.

and Great Northern railways.

At a meeting of the Stearns County

Bar Association in St. Cloud, on Jan.

4, appropriate resolutions on the

death of Chief Justice Gilfillan, pre

pared by Judge Searle, were adopted.

Capt. Oscar Taylor and Judge Searle

addressed the Bar in tribute to the

memory of the dead jurist.

M. B. Davidson of Minneapolis,

has moved to Duluth and formed a

law partnership with Messrs. Carey

and Agatin under the firm name of

Agatin, Davidson & Carey.

REVISION OF OUR STATUTEs.

MEETING of the members of the

state bar was held in the su

preme court room on Saturday, 19th

inst., in response to a call from the

joint committee appointed by the St.

Paul and Minneapolis Bar Associa

tions to consider the important

matter of procuring an act of the

legislature authorizing a revision of

the Minnesota statutes. As the meet

ing was not very fully attended owing

to the short notice given, it was only

| informal and after an interchange of

views it was adjourned to Tuesday,

Jan. 29th, at 4 p.m., and the chair in

structed to appoint a committee of

five to notify the attorneys through

out the state that a meeting would

be held on that date in the supreme

court room, and to request the judici

ary committees ofthe senate and house

to confer with them at that meeting.

WB acknowledge receipt of a

handy desk pad calendar from

the Overman Wheel Company, Chico

pee Falls, Mass. It is accompanied

by the information that it will be sent

to any address on receipt of ten cents

in stamps to pay mailing expenses.
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The PORTRAIT.

ON. HASCAL R. BRILL, whose

portrait appears in this number

of the JourNAL, was born August

10th, 1846, in Missisquoi county,

Canada. At an early age he removed

to Minnesota. He received his edu

cation at the Hamline University in

this state, and the University of Mich

igan. He read law in St. Paul, and

was admitted to the bar of the state

December 31, 1869. Very shortly

thereafter he formed a partnership

with the Hon. Stanford Newel, under

the style of Newel& Brill, which part

nership continued until 1872, when

he was elected Probate Judge of Ram

sey county. In 1875 he was appointed

Judge of the Court of Common Pleas

of Ramsey county, whic: position he

held until that court was merged in

the District Court of the Second Ju

dicial District, at which time he be

came, by virtue of the act abolishing

the Court of Common Pleas, one of

the judges of the District Court of the

Second District, and has remained on

the bench of that court ever since,

being now the senior judge thereof.

On the bench Judge Brill has always

been conscientious and impartial, and

his decisions, which now regularly

appear in these columns, are always

learned, clear and perspicuous, es

pecially in questions of practice, the

rules of which in his district have to a

great extent been settled by his decis

1O11S.

In politics Judge Brill has always

been a Republican, but he has never

been a partisan. His nomination by

his own party has always been en

dorsed by the Democratic conventions

of Ramsey County, and he was, at

the last election, the candidate of both

parties, being elected by an over

whelming majority over his Populist

opponent.

REVIEWS.

General Digest, American and English, Vol.

IX. Lawyers Co-Operative Publishing Co..

Rochester, N.Y.

The General Digest of 1894, which

comes to our table this month, is we

apprehend, the most complete and

thorough work of the kind ever pub

lished. In it not only are all the ad

judications of all the courts of last

resort of this country digested in such

manner that a practitioner can

speedily find the decisions,if any there

be, rendered here upon any point de

sired, but also the decisions reported

in the regular English and Canadian

reports, thus rendering the work an

almost complete compendium of the

law of English speaking countries for

the year ending September, 1894.

This great work necessarily makes a

very bulky volume, over three-thous

and pages aside from tables of cases,

etc., but the classification is so perfect,

with logical subdivisions and ample

cross references, that one experiences

no difficulty in finding the year's cases

upon the question desired, or assuring

himself that there are none. Comput

ing from the table of cases digested

we judge that the work digests about

10,600 cases. As this immense num

ber of “authorities” is the result of

but one year's grind of the courts, and

as the grist is annually becoming

larger, the legal profession would

soon be overwhelmed with the result

of its own labors were it not for such

works as this General Digest. If a

large library is accessible, the Digest

is a wonderful time saver; if not, it

helps with what one has and furn

ishes the best possible substitute.

The Digest furnishes a perfect key to

the work of the courts for the past
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year. It cites every publication of

the case. It contains a complete table

of cases criticised, distinguished,

limited or over-ruled during the year,

in our opinion an invaluable feature

of the Digest. It also contains a

table of cases digested. The Digest is

issued in current parts and an annual

volume, and renders accessible all the

new law and legal thought, whether

in opinions, treatises or law mag

azines.

A REVIEW OF THE LAW REVIEWS FOR DEcET1

BER, 1894.

HE AMERICAN LAw REVIEw leads

the list of the Journal's ex

changes in articles of timeliness, abil

ity and general interest. Especially

noteworthy in the current number is

Charles C. Allen's paper on Injunction

and Organized Labor, which with

great learning discusses the new uses

to which the injunctionary powers of

the courts have been applied in the

past year or two. Starting out with

the proposition that prior to Judge

Taft's Ann Arbor decision there are

no precedents in favor of the use of

the injunction to prevent crime, ex

cept as against parties named in the

bill and to protect specific property

from irremediable injury, he shows

with what startling rapidity have

been developed the strange and dan

gerous doctrines enunciated by Judge

Jenkins in the Northern Pacific case

and by Judges Woods and Grosscup

in the Debs case. If these last are

right, he points out that an injunc

tion will lie against persons not par

ties to the suit, and upon whom process

has never been served, to restrain them

from the commission of offenses

against public convenience, instead of

specific property, and that the pun

ishment for crimes enumerated in the

statute books is henceforth to be

meted out by courts of equity, pro

ceeding on affidavits instead of after

a trial on the merits and the deter

mination of the facts by a jury of the

accused man's peers. Equally valu

able are the Review’s Notes and

Notes of Recent Decisions, which in

vigorous English criticise and com

ment on points of contemporary im

portance. In these days of receiver

ships, the bar will be particularly as

sisted by the discussion of the ques

tion as to whether a receiver can be

appointed for an insolvent corpora

tion on its own petition. The answer

is in the negative, the only case to the

contrary being the famous one about

the Wabash railroad. If courts

look at the substance rather than the

surface, does not this conclusion

mean that there is grave doubt about

the validity of half the receiver

ships of recent date, in view of the

fact that they have been instituted

after collusive suits in which the

nominal complainant has acted only

at the request of the insolvent

and for the purpose of achieving in

directly, what would have been de

nied had the insolvent itself made the

the application in its own name?

The article of most general interest

in the Yale Law Journal is one on

“The Liability of an Attorney for

Erroneous Advice,” in which a large

number of cases is cited and digested.

In the same connection, The Green

Bag publishes a London Letter in

which it is stated that Sir Richard

Webster earned during the legal year

which closed last August about

$200,000 and that his fees in four

days at the summer assizes amounted

to $15,000. These figures seem enor
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mous, but the Journal is inclined

to believe that attorneys as a rule

underestimate the amount of their

earnings. Lawyers are slovenly book

keepers. If they were careful to note

every dollar received and spent, many

of them would be astonished at their

incomes and their expenditures.

The Harvard Law Review com

ments on the case of Minot v. Win

throp, decidedes by the Massachu

setts Supreme Court Oct. 17, 1894,

in which the constitutionality of the

Massachusetts collateral inheritance

tax law was sustained. The court

for this purpose held that the right

of succession was no more a neces

sary incideut of property nowadays

than it was under the old Roman

law, but that the state had full power

to regulate the devolution of prop

erty on the death of its owner. It

also held, with perhaps more doubt

ful accuracy, that the right of suc

cession was a “commodity” and as

such taxable. This was on the anal

ogy of the cases holding a corporate

franchisea“commodity.” Decisions on

these questions are of value to Minne

sota lawyers, because the present legis

lature will probably enact a collateral

inheritance tax law. For this reason

the Journal also calls attention to

another case recently decided by the

Supreme Court of Maine (State v.

Hamlin, 30 Atl. R. 76, 25 L. R. A.

632), which agrees with the Massa

chusetts court on the first point it

enunciates as above noted, but which

holds that such a tax is an excise or

duty and not a tax on property.

The Albany Law Journal (No. 23)

reprints from a Washington news

paper an article on the bad manners

of the United States Supreme Court

Justices while on the bench. The

writer finds fault because the justices

laugh and talk among themselves,

look out of the windows, leave the

room, yawn and otherwise discom

port themselves during the arguments

in their presence. Lawyers of wide

experienceget hardened to such things,

and although the Journal knows of

no decisions on the question, it ven

tures to say that should the question

ever come before the courts it will be

held that judicial manners are sui

generis, and that no rudeness of a

judge on the bench is a breach of eti

quette. No. 23 of the same Journal

gives an abstract of Corliss et al. vs.

Walker et al. recently decided by

Judge Colt, of the United States Cir

cuit Court, where it was held that

a photographer, even though he owns

the negative, may not print copies

from it except at the request of his

customers, but that when a man be

comes a public character by reason of

his achievements, or otherwise, the

case is different, and he may be said

to have surrendered his rights in this

respect to the public.

The New Jersey Law Journal com

ments adversely on the rule of the

United States Circuit Court stated

by Judge Caldwell in Bracken vs. U.

P. Railway Co. (12 U. S. App. 421),

to the effect that exceptions taken to

the charge of the court after the jury

have retired to frame their verdict

will not be considered on appeal.

There is surely little sense in the rule,

because the court can always recall

the jury if it desires to modify its

charge in view of the suggested

exceptions, and the difficulties of

following a charge for the purpose

of makingexceptions are greatenough

for counsel anyhow without impos

ing a haste which denies all time for

reflection.
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THE DISTRICT COURTS.

National New Haven Bank vs. Northwestern

Guaranty Loan Company et al. |

(District Court Hennepin County.) |

coRPoRATIONs—DIRECTORs, PERsonAL

LIABILITY OF—The £fii. remedy for the

enforcement of the personal liabili_yofdirect

ors of a corporation under G. S. 1878, ch. 34,

sec. 9, is an action in equity on behalf of all

creditors, and not an action at law.

John B. Atwater, for Plaintiff, Koon, Wheelan &

Bennett for Defendants.

This was an action at law by a

creditor of the Northwestern Guar

anty Loan Company, a corporation,

to enforce the individual statutory

liability of its directors.

Plaintiff alleged itself to be the

holder of seven promissory notes, en

dorsed, and payment thereof guaran

teed by the Northwestern Guaranty

Loan Company.

The directors of the said Guaranty

Company approved the said notes,

and authorized the company to nego

tiate the same and to guarantee the

payment thereof, and also authorized

the company to issue written and

printed representations respecting the

maker of each note, in substance as

follows:

“Northwestern Guaranty Loan

Company, Guarantor. Payable at

American National Bank, New York

City. Maker is a shrewd man, of

good character and standing, able to

make a showing of ample resources to

meet his obligations. The guarantor

of this note is secured by ample col

lateral for its guaranty.”

Facts were stated which would

show a liability of the directors, not

only under Sub-Div. 2, but also under

Sub-Div. 3 of Sec. 9, of Chap. 34, G.

S. 1878.

Prior to the commencement of this

action, the said corporation had be

come solvent and a receiver of its

assets and effects had been appointed

pursuant to Chap. 148 of G. L. of

1881.

A demurrer to the complaint was

interposed by the directors and was

sustained on the ground that the

proper remedy under Sec. 9, of Chap.

34, G. S. of 1878, was a suit in equity

by one creditor in behalf of himself

and all other creditors.

JAMISON,

RUSSELL, J. J.

The cases cited by plaintiff are as

follows: Dodge vs. Minnesota, etc.,

16 Minn., 368; Johnson vs. Fisher,

30 Minn., 173; Merchants National

Bank vs. Bailey,34 Minn..323; Patter

son vs. Stewart, 41 Minn., 84; Nolan

vs. Hazen, 44 Minn., 478; Thresher

Co. vs. Langdon, 44 Minn., 40.

William Hughes vs. Joseph B. Dearborn.

(District Court Olmstead County.)

NEW TRIAL-INADEQUATE DAMAGES

tion for alleged wrongful acts causing

death; verdict##### for$1.00. otion

to set verdict aside and for a new trial on

ground of inadequate and insufficient dam

ages granted.

C. C. Willson for Plaintiff, H. A. Eckholt for De

fendant.

Action to recover for the death of a

minor son of plaintiff alleged to have

resulted from injuries inflicted by a

bull owned by defendant. The bull

was shown to have been of the value

of, and to have sold for $20.00. The

jury found brought in a verdict for

the plaintiff, but assessed his dam

ages at $1.00. The plaintiff moved

for a new trial upon the ground that

the damages were inadequate and in

sufficient, appearing to have been

given under the influence of passion

or prejudice. (Gen. Laws, 1891, Ch.

80, $253, Sub-Div. 4.)

START, J. Although a verdict for

defendant upon the evidence given

upon the trial would not have been
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disturbed, this court will not permit

such a verdict as was rendered in this

case. It is disgraceful to let it appear

of record that a jury of Olmstead

county value the life of a human

being, however young, at $19.00 less

than the amount for which the bull

that inflicted the injuries was sold.

The plaintiff, if entitled to a verdict,

should have received a fair sum under

the statute. For the honor of Olm

stead county, and as the statute as

now amended so directs, a new trial

of this action is ordered.

Jacob Legre, as Assignee of Stoppel, et al., vs.

Margaret Smith, et al.

(District Court. Olmstead County.)

WENDoR AND VENDEE-POSSESSI
ON

OF

chATTELS.–Presumpt
ion

from-Facts to be

#lished to set aside sale on ground of

*uCl.

C. C. Willson for Plaintiff, Chas. E. Callaghan and

H. A. Eckholt for Defendants.

START J. Under G. S. 1878, Ch.

41, § 15, a bona fide purchaser of

chattels for value, without notice of

the vendor's intent to defraud his

creditors, where there is no change of

possession of the chattels purchased,

is not required to prove that in fact

the vendor had no such intent to de

fraud his creditors in order to main

tain title against such creditors.

Where there is change of possession,

creditors must, to impeach the ven

dee's title, affirmatively show, first,

that by the sale the vendor intended

to defraud his creditors. Second,

that the vendee participated in and

had notice of the intent. Establish

ment of the first but failure to prove

the second proposition does not im

peach the vendee's title. That he is

a bona fide purchaser is a complete

defense in spite of the intent of his

vendor. His possession of the chat

tel raises a presumption that he is a

bona fide purchaser and prima facie

proves his defense. The vendor's cre

ditors must, to overthrow his title,

rebut this presumption.

But where the chattel remains in

the possession of the vendor, the

status of the parties reversed.

Such possession by the

a presumption that the vendee is not

a bona fide purchaser, and that the

sale is fraudulent. The vendee must

overcome this prima facie case in fa

vor of the creditors and affirmatively

establish that he is a bona fide pur

chaser.

The only effect of Section 15

change the onus probandi.

it a bona fide purchaser for value,

without notice of the vendor's intent

to defraud creditors, is not deprived

of the property purchased, although it

is left in the possession of the vendor,

because it is impossible for him to

affirmatively show what the actual

intent of his vendor was in making

the sale (48 Minn. 399, 6 Neb. 328).

This section is not to be read literally

but with reference to its purpose and

in haraony with the other provis

ions of Title 3 and the repeated de

cisions of the Supreme Court upon

fraudulent sales. Plaintiff's motion

for a new trial is denied.

is

vendor raises

is to

Under

In re appeal of the Great Northern Railway

Company and the Northern Pacific Railway

C mpany from the order of the ilroad and

Warehouse Commission ofthe State of Minne

sota, relating to certain grain rates arrising

'P' the complaint before said Commission

of Elias Steenerson vs. Great Northern Rail

way Company.

(District Court, Ramsey County, No. 56,120).

RAILROAD AND WAREHOUSE COMMIS

SION.—Scope of power of—who may appeal

from decision of.-The action of the Railroad

and Warehouee Commission must be limited

in any particular case to remedying the par

ticular wrong complained of. It cannot, un

der a complaintallegingthat theratebetween

two termini of the road is unjust, e an

order regulating the rates to be charged be:

tween all points on the road. y railro

other than the one against which complaint

is made, which, by reason of being a compet

ing line or otherwise, may be effected by the
proceeding, and the orders made therein, is

entitled to intervene and be heard therein.

M. D. Grover and J. H. Mitchett, Jr., for Appellants,

H. W. Childs, for Respondent.
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Complaint was made by one Elias

Steenerson before the Railroad and

Warehouse Commission on behalf of

himself and all others similarly situ

ated, alleging that the rates charged

by the Great Northern Railway Com

pany between certain points on its

line of road were extortionate and un

just. Application was made by cer

tain other railway companies, among

them by the Receivers of the Northern

Pacific Railroad Company, for leave

to intervene and interpose answers in

the said proceeding, alleging that

they were interested in the result of

the said proceeding and might be

seriously effected thereby.

KERR, J. This proceeding was in

iated before the Railroad and Ware

house Commission as the law re

quires, by the complaint of Elias

Steenerson, for the specific purpose of

having freight charges on grain fixed

on the Great Northern Railway, from

East Grand Forks, Fisher and

Crookston, respectively, to Duluth

and Minneapolis, respectively. No

charges were made of unfair rates

on any other portions of the numerous

lines and branches of that railway

company in this state, and no relief

was sought except as between the

terminals named, on through ship

ments. Upon this complaint, after

refusing the petition of the said three

railway companies to intervene, the

Commission made the order appealed

from, fixing a horizortal scale of

freight rates for the Great Northern

road on all its lines and branches

throughout the State of Minnesota

without reference to locality. This

order fixes the rate per one hundred

pounds for five miles and under; for

ten miles and over five; for fifteen

miles and overten; and so on for each

additional five miles, up to four hun

dred miles. The first question that

confronts us is: Did the Commission,

under the complaint of Steenerson,

have jurisdiction to make such a

sweeping order? If it had, then un

questionably, to my mind, not only

the Milwaukee and Omaha roads

who here ask to intervene, but every

other railroad in the state, which

competes with and parallels any part

of the Great Northern road, are as

certainly affected by this as the

Northern Pacific. If the Commission

had not power under said complaint

to make so comprehensive an order,

and if the hearing in this court must

be confined to the portions of the road

specifically mentioned in this com

plaint, then, in my opinion, sufficient

has not been shown to justify the in

tervention of any road except the

Northern Pacific. I am constrained

to adopt the view that the Honor

able Commission has exceeded its

powers under that complaint. The

law provides that such action of the

Commission shall be based upon a

complaint duly verified, and the

phraseology of the law throughout

implies the correction simply of the

abuse or wrong complained of. It is

true it may be necessary to examine

into conditions and freight rates on

other roads, or on other lines or

branches of the same road, to arrive

at a wise solution of the question in

volved, but that does not imply the

power to fix rateson such other lines

or branches in this proceeding. It is,

therefore for the purposes of this trial

here announced that nothing will be

tried or determined by this court ex

cept the issues raised by the complaint

and the answers thereto. The next

question which is seriously contested
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is the right of the Northern Pacific,

which is a parallel and competing

line between the points mentioned in

the complaint, to appearand be heard

as a party interested. It is contended

by the respondent that the Northern

Pacific is not interested in the sense

that an intervenor must be, under the

statutes of this state governing inter

vention, and the construction of the

same by our Supreme Court. It is

urged, on the other hand, by the ap

pellant that this is not an ordinary

action; that it differs so widely in

spirit and form from the ordinary

suit in equity or action at law inter

partes, as to take it out of the technical

rules governing such actions. Be this

as it may, it must be manifest, view

ing the case from the standpoint of

common sense and common experi

ence, that two parallel and competing

lines of railway between the same

termini and with practically the same

track mileage, must charge a uniform

rate of freight in order to both do

business. A compulsary reduction of

freight rates on the one, is practically

as effectual to reduce the freight rates

on the other, as though it had been

named in the order. But it is argued

that complaint being against the

Great Northern Railroad alone, the

investigation can only be as to what

is a reasonable rate for that road,

without reference to any other; and

that it would therefore subserve no

beneficial end or purpose for the

Northern Pacific to intervene, al

though it might be able to show that

the rate would be ruinous to it. I

will not pass upon this question now,

but I may suggest that this case it

self affords an illustration of the pos

sibilities such a view would entail.

The Commission has fixed these rates

at fifteen cents for the Great Northern

alone, with a view solely to its condi

tions and circumstances. We will as

sume for the purposes of this argu

ment, that the rate thus fixed is cor

rect and just, viewed from that stand

point, and cannot be successfully re

sisted. Thereupon it becomes unlaw

ful for the Great Northern to charge

any other rate than that fixed; for

the law provides (Amendment of

1891) that thereafter “it shall be un

lawful for such common carrier to

charge or maintain a higher or lower

rate, fare, charge, etc., than that so

fixed by said Commission, unless and

until a court of competent jurisdiction

shall have otherwise ordered.” Now

comes some disaffected citizen and

makes complaint of similar character

against the Northern Pacific, with re

spect to the same haul, rendering it

obligatory upon the Commission to

investigate and establish the rate be

tween the same points for that com

pany also. This it does upon the

same theory, and finds that a proper

and reasonable rate for that com

pany, in view of its condition, value,

circumstances of haul, etc., is seven

teen cents or thirteen cents, as the

case may be. This decision also, as

thus arrived at, is correct and invul

nerable, and such rate thereupon be

comes the only rate that can be

charged by the Northern Pacific Com

pany. It is obvious that the inevita

ble result of such action is to deprive

the Company for whom the higher

rate is fixed, of all such freight. Is it

possible that the legislature intended

that the law should bear such con

struction? It may be well that the

shipper should not be compelled to

pay the rate found reasonable for the

least favored road, or the road whose
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cost and management has been so ex

travagant as to make higher rates

necessary; but may it not also be that

competing and parallel lines of Rail

road should not be compelled, regard

less of condition, to carry freight at

the lowest figure that can be borne by

road most highly favored as to cost,

management and circumstances of

haul? Such might be the result, it is

true, if the roads were permitted to

act as private enterprises; but this is

a public question, and only in virtue

of its being such it is before this

Court. Viewed in that light, we

must consider not only the interest of

the shipper but that of the State, and

the people living along the lines of

both roads, who are interested, to

some extent at least, in the mainte

nance and existence of both roads, and

in the welfare and compensation of

their employs, as well as in the lowest

freight rates. The law should be con

strued,if possible, so as to subserve and

protect all these interests, in fixing

public freight rates, albeit in the diffi

culties in the way ofsuch construction

may seem almost insurmountable, un

der the letter of the law. The actestab

lishing the Commission provides that

any carrier affected by the order may

appeal. The signification of the term

“affected,” as thus used, is “im

pressed, moved or touched, either in

person or interest.” (Wide Webster.)

The Northern Pacific Company has

appealed under this provision, as in

my opinion it was entitled to do. It

is, therefore, I think, a party to the

case in this Court, even without the

formality of the intervention it seeks,

but as it can do no harm to grant its

motion in that regard, it is so

ordered.

Martin Morgan vs. St. Paul City Railway Com

pany.

(District Court, Ramsey County, 55,227.)

PRACTICE-SETTLING CASE-LACHES.

An unexcused£ of five months from no

tice of an adverse decision to he giving of

notice r f motion to settle a case or for a bill

of exceptions constitutes such laches that

the case will not be settled if objection be

made.

S. P. Crosby for Plaintiff. Munn, Boyeson &

Thygeson for Defendant.

BRILL,J. This action wasbrought

on for trial before thecourt with ajury,

April 5, 1894. A very important ques,

tion of law was raised at the trial upon

the determination of which depended

the plaintiff's right to recover. It was

the only question in the case, aside

from the amount of damages. It

being of great importance and some

what doubtful, and the same question

being under consideration of this

court, it was agreed by counsel at the

trial, at the suggestion of the Court,

perhaps, or with its concurrence at

any rate, that the point should be re

served for future hearing, and the ver

dict should be taken simply on the

amount of damages; and it was

agreed that there should be a further

hearing by the Court upon the ques

tion of law, and that the Courtshould

direct judgment for the plaintiff orde

fendant as it might determine the law

to be. Accordingly, assessment of

damages was made by the jury, and

the attorneys were heard at a subse

quent day upon the question of law,

and upon July 23, 1894, the Court

made its order directing judgment to

be entered for the defendant. Upon

the next day notice of the filing of the

order was given to plaintiff August

7, 1894, plaintiff took an appeal from

the order, to the Supreme Court. On

December 29th a proposed case was

served for the first time, and notice of

settlement for January 5, 1895, was

served. On January 5th the parties
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appeared before the Court and the de

fendant objected to a settlement of the

case, and moved to dismiss the pro

ceedings taken in that behalf. Sec.

255, Chap. 66, G. S., 1878, provides

that

“The party preparing a bill of exceptions or

case shall, within twenty days after the trial,

serve it upon the adverse party, who may,

within ten days after such service, propose

amendments thereto; and within fifteen days

after service of such amendments, the same,

with the amendments proposed thereto, shall

be presented to the judge or referee who tried

the cause, for allowance, or settlement or sig

nature, upon a notice of five days; if not pre

sented within the time aforesaid, or such fur

ther time as may be stipulated or granted, the

same shall be deemed abandoned.”

Twenty days after trial, where the

case is tried by the Court, is con

strued to mean twenty days after the

filing of the decision. Rule 47 of the

rules of the District Court, provides

that

“In case of trials by the court or by referees,

the time for serving a case or bill of exceptions

shall be computed from the date of service of

notice offiling the report, decision or finding.”

Where a motion for a new trial is "

made upon the minutes of the Court,

the statute provides that the case or

exceptions must be settled “in the

usual form.” Thestatutory provision

as to time, before quoted, applies to

such a case, time being reckoned from

the time of filing the decision upon the

motion. This was not, however, a

motion for a new trial upon the min

utes; but the hearing upon the ques

tion of law was a continuance of the

trial and the case was not fully de

cided until the order of the court was

filed. And the statutory provision as

to time must be held to apply. If the

statute did not make provision for

such a case, yet a party desiring to

make a case must undoubtedly pro

ceed with diligence. In this case more

than five months have elapsed since

the decision of the case, and no excuse

for the delay appears.

The objection of defendant to the

settlement of the case at this time

must be sustained, and its motion to

dismiss the proceedings is granted.

Nickell, as Assignee, vs. Fond du Lac Light,

Power and Railway Company.

(District Court, Ramsey County, 6O,1Ol.)

CORPORATIONS, FOREIGN–SERVICE ON

-Jurisdiction of Contracts.

A. D. Polk for Plaintiff. H. S. Cole for Defendant.

A foreign corporation, whose prin

cipal place of business is in another

state, but which has a managing

agent and an office in this state, and

which conducts some of its business

here, may be subjected to the jurisdic

tion of the Courts of this state by ser

vice upon such managing agent.

An action for payment of amount

due under a contract which is per

formed in another state, but made in

this, in which no place of payment is

named, and the payee in which is a

resident and citizen of this state, is

upon a cause of action rising in this

state within the meaning of the stat

ute subjecting a foreign corporation

defendant to the jurisdiction of the

Minnesota Courts.

BRILL, J. The defendant is a Wis

consin corporation, transacting its

principal business within that state.

Its president resides in the state of

Minnesota. Service of the summons

was made upon the president in this

state. The Cooley and Water Com

pany, with whom the contract was

made with defendant, is a corporation

organized and existing under the laws

of this state, and with its principal

place of business in this state. The

laws of the state applicable to the

question raised present a peculiarcon

dition of things. Sec. 59 of Chap. 66
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of the G. S., 1878, provides that the

summons shall be served by delivering

a copy thereof, if the action is against

a corporation, to the president or

other head of the corporation, secre

tary, cashier, treasurer, a director or

managing agent thereof; but such

service can be made in respect to a

foreign corporation only when it has

property within this state, or the

cause of action arose therein. Section

71, of the same chapter, provides that

“No corporation is subject to the jurisdic

any agent of such corporation or association,

and such service shall be of same force, effect

and validity, as like service upon domestic

corporations. " * * This act shal

have full force and effect, notwithstanding

any provisions of the General Statutes or other

law of the state inconsistant therewith.”

The only other provision in the

statute relating to service upon for

eign corporations, aside from insur

ance companies, is the provision

found in Sec. 64, Chap. 66, which pro

vides for publication of the summons

tion of a Court of this state, unless it appears

in Court, or has been created by or under the

laws of this state, or hasan agency established

therein for the transaction of some portion of

its business, or has property therein upon

which the plaintiff has acquired a lien by at

tachment or garnishment, and, in the last case,

only to the extent of such property at the time

thejurisdiction attached.”

These provisions were found in the

Revised Statutes of 1866. In 1866 at

the same session at which the Revised

Statutes were adopted, the legislature

passed an act in the following terms:

“Section 1, that the summoned in any civil

action or proceeding wherein a foreign corpor

ation is defendant may be served by delivering

a copy thereof to the president, secretary or

any managing or general agent of said foreign

corporation, and such service shall be of the

same force, effect and validity as like service

upon domestic corporation; Section 2, this

act shall have full force and effect, notwith

standing any provisions of the General Stat

utes, or other law of the state inconsistent

herewith, and shall be published with and as

a part of the General Statutes.”

In 1891 the legislature substituted

for said last named act of 1866 the fol

lowing (omitting therefrom provis

ions which are not material to this

inquiry):

“That the summons, or any process, in any

civil action or proceeding, wherein a foreign

corporation or association is defendant which

has property within this state, or the cause of

action arose therein, may be served by deliver

ing a copy of such summons or process to the

president, secretary or any other officer, or to

“When the defendant is a foreign corpora

tion and has property within this state.”

It is claimed by counsel for defend

ant that the law of 1891 and Sec. 71

of Chap. 66 are to be construed to

gether, the latter fixing cases in which

Courts may obtain jurisdiction, and

the former relating to the manner of

obtaining jurisdiction, and that in

this case the service upon the presi

dent is ineffectual, because none ofthe

conditions specified in Sec. 71 exist.

If this claim is correct, the anomaly

may be presented, that a foreign cor

poration may have an agency estab

lished in this state for the transaction

of some portion of its business, which

is sufficient under Sec. 71 to give the

courts of this state jurisdiction, but

the Court cannot subject the corpora

tion to its jurisdiction because there

is no method provided for the service

of summons or rather process upon it

in such case, there being no provision

either in Sec. 59 or Sec. 64 or in the

law of 1891 for service in such a case.

However, in the case at bar, if it is

conceded that the claim of the defend

ant is correct as to the construction

of these various provisions, I think it

must be held that defendant has an

agency in this state for the transac

tion of a portion of its business. The

principal business of the defendant is
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transacted in the state of Wisconsin,

but the president has an office in St.

Paul and the corporation has desig

nated his office as the place for the

transaction of such business inci

dental to its main business, as may

be conveniently done here. Theletter

heads of the company are as fol

lows: “Fond du Lac Light, Power

and Railway Company, Fond du Lac,

Wisconsin. Office of the President,

No. 517 Manhattan Building, St.

Paul, Minnesota.” The affidavit of

the president says that this is “only

for the purpose of locating him, as a

matter of convenience.” That is, any

person who has business to transact

with the company, which may be

done by the president (and he states

that he has general charge of all the

property and business of the com

pany) may transact it at No. 517Man

hattan building in St. Paul. It ap

pears that considerable business of

importance has been done by the

president at that office. The contract

in this case was made there; pay

ments have been made and notes

given, and negotiations for settle

ment have been had there; and no

change in the situation appears since

these things were done. It is not nec

essary that the company should

pay the rent of the office, nor that it

should keep its accounts thereat. It

has established an agency at the place

named for the transaction of a por

tion of its business in this state.

The remaining question is whether

the cause of action in this case arose in

this state, within the meaning of the

law of 1891. The cause of action in

this case is not the contract, but the

failure by defendant to pay plaintiff,

or his assignor, according to the

terms of the contract.

The contract was made in this state,

and the work for which payment was

to be made was to be done in Wiscon

sin. No place of payment was desig

nated in the contract. It was neces

sary for the defendant, in order to dis

charge its obligation, to find the

payee and make payment. The

Cooley and WaterCompany, to whom

payment was to be made, was neces

sarily within this state, and payment

could be made to it here only, unless

some person was found outside the

state authorized to receive payment,

and it does not appear that there

was. The contract was made here,

the payee was a resident here and had

its place of business here, and in the

absence of any agreement to the con

trary, it must be taken that payment

was to be made to ithere. It appears

that some notes were given which

were made payable in Chicago, butto

what extent notes were given or

whether they have yet been paid does

not appear; and the action is not

brought on the notes. I think it must

be held that the cause ofaction against

the defendant arose within this state.

Jennette W. Hale vs. Life Indemnity & In

vestment Company.

[District Court, Hennepin County.]

LIFE INSURANCE.-SUICIDE.-Presumption

of law.

Larrabee& Gammousfor Plaintiff,James O. Pierce

for Defendant

When it appears from the evidence that the

insured was fund£f from the effects

of morphineR£ and that he subse

uently died from the effects of a large quan

tity of morphine taken internally, there£
no evidence to show that the morphine was

in fact taken by the deceased with the in

tent to destroy his life, or that there existed

any cf the conditions which ordinarily lead

men to commit suicide, there arises a rebut

table presumption of law that death was

occasioned by accident and not by design.

ELLIOTT, J. At the trial the court

directed the jury that there was

no evidence upon which they would

be justified in finding that the assured

came to his death by his own volun
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tary act; and that the only question

for them to determine was the value

of the insurable interest, if any,

which the plaintiff had in the life

of the assured. This instruction

proceeded upon the theory that the

evidence on this issue was not

sufficient to support a verdict, had

one been rendered in favor of the de

fendant.

It appeared that on Sept. 7, 1892,

the defendant company issued its

policy numbered 14,146 for $10,

000 upon the life of James Burr

Rouse, who then resided at 2614

Portland avenue, in the City of Min

neapolis, Minnesota, and was en

gaged in business as an insurance

agent. It further appeared that

Rouse was indebted to the plaintiff,

Jennette W. Hale, and that on the

13th day of September, 1892, this

policy was duly assigned, with the

assent of the defendant company, to

the said Jennette W. Hale as security

for the payment of $10,000. The notes

in evidence had been given by Rouse for

the purpose of paying and taking up

the note for $10,000 above referred

to, bearing date the 13th day of Sep

tember, 1892, which latter note was

surrendered and destroyed at the

time of giving the new notes. There

is no reasonable doubt but that Mrs.

Hale was a creditor, and as such had

an insurable interest in the life of

Rouse for the full amount of the

policy. Rouse died at Minneapolis

November 25, 1893. The greater

part of the evidence offered by the de

fendant was directed to showing that

the death of the assured was caused

by morphine poisoning, and there can

be no serious question but that his

death was caused by the taking of a

large quantity of morphine. Dr.

Dennis was called to see Rouse, and

reached him about 6 o'clock in the

morning of Nov. 25. He found Rouse

lying on a bed in a comatose con

dition, breathing loud, unable to

speak, blue in the face, pulse irregu

lar, some perspiration, eyes con

tracted, and unable to swallow.

From his own observations, and

from information as to the patient's

condition prior to the time that Dr.

Dennis saw him (obtained from Dr.

Austin) witness testified that Rouse

was suffering from the effect of a

large quantity of morphine taken in

ternally. Both Dr. Dennis and Dr.

Austin treated the patient for mor

phine poisoning. On cross-examina

tion Dr. Dennis disclaimed any

knowledge as to whether Rouse had

taken the morphine himself or

whether it had been administered to

him. The evidence of the other physi

cians was practically the same and

tended to show that the deceased

came to his death from morphine

poisoning. The evidence of the under

taker, Landis, tended to show that

Rouse was in good health up to the

time of his death, and that his death

came suddenly and not from natural

causes. Counsel for the defendant

claims the benefit of any admissions

which may be found in the proofs of

death and the exhibits attached there

to. The proofs of death were of:

ered in evidence by the plaintiff for

the purpose of showing compliance

with the conditions of the policy and

could be offered by the plaintiff for no

other purpose. “The proofs of death,

including the coroner's inquest and

the verdict of the coroner's jury, are

not admissible, except for the pur
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pose of showing the performance of

conditions in regard to preliminary

proofs.” May on Ins., sec. 325; Cook

Life Ins., sec. 119; U. S. L. Ins. Co.

v. Kidgart, 26 Ills. App. 566. But the

defendant would be entitled to the

benefit of any admissions contained

therein on the theory that when they

are once in evidence they may be con

sidered for any purpose for which

they are competent. Cook Life Ins.,

sec. 119; Walthus v. Mut. Ins. Co.,

65 Cal. 417; Helwig vs. Mutual Ins.

Co., 132 N. Y. 331. In Walthus v.

Mut. L. Ins. Co., 65 Cal. 417, the

proof of death and verdict of the

coroner's jury, which were offered to

show compliance with the conditions

of the policy, showed also that the

deceased came to his death from the

effect of prussic acid taken volun

tarily, and it was held to make a

prima facie case of death by volun

tary act. See Biddle II., sec. 1012.

In Mut. L. Ins. Co. v. Stibbe, 46 Md.

302, the proofs were also offered by

the defendant. In Bendz v. Mut. Ben.

Co., 40 Minn. 202, it was held that

plaintiff was not concluded by state

ments contained in the proofs, but

might at the trial offer evidence on

the issue. To the same effect is Mut.

P. L. Ass'n. v. Keels, 29 Fed. Rep.

198; Parmelee v. Ins. Co., 54 N. Y.

193; Home Benefit Ass'n v. Sargent,

142 U. S. 691; Biddle, Life Ins.

II., sec. 1013; Bliss, Life Ins.,

sec. 295, and cases cited in note

2. I am unable to discover any

thing in the proofs and exhibits at

tached thereto, which were offered

in this case, which even tends to sus

tain defendant's contention that

Rouse's death was caused by his

own voluntary act. It contains no

admissions. In answer to question

nine of her affidavit, plaintiff says:

“According to physicians, meningitis,

death hastened by an accidental over

dose of morphia. See report of coro

ner hereto attached, marked ‘Exhibit

A.’” There was no verdict of a coro

ner's jury, but attached to the proofs

are statements of two physicians and

a statement of the coroner to the

effect that he deemed an inquest un

necessary. If these documents are to

be considered as independent evi

denc of the facts stated therein, they

are evidence that death “was caused

by cerebral meningitis (commencing

meningitis) in conjunction with an

overdose of morphia.” (See Exhibit

A.) Or, as stated by the coroner, Dr.

Spring, “Said person came to his

death by meningitis, death hastened

by accidental dose of morphine.”

The evidence, then, simply shows

that the deceased was found suf

fering from morphine poisoning and

that he died from the effect of mor

phine taken internally. There is ab

solutely no evidence direct or circum

cumstantial which shows, ortends to

show, that the poison was taken by

Rouse with suicidal intent. The

policy contains a provision that it

shall be void if the assured dies by his

“own voluntary act.” The cause of

death must be inferred from the con

dition in which the deceased was

found by Dr. Dennis. Would the jury

have been at liberty to infer volun

tary self-destruction from the facts in

evidence? Whether in any given case

death is or is not the result of suicide

is obviously a question which should

be determined by a jury, if there is

any evidence which would sustain the

verdict of the jury should they find

that the deceased committed suicide.

Cook, Life Ins., sec, 44; Washburn v.
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Nat. Acc. Ass'n, 10 N. Y. Sup. 366;

Shank v. United Brethren, etc., Soc.,

84 Pa. St. 385. But this rule is sub

ject to the limitation that where the

facts proved with reference to the

mode of death admit equally of the

inference that death was the result of

accident or suicide, the finding should

be that death was accidental, the

presumption being that the instinct

of self-preservation would prevent a

person from destroying his own life.

Cook, Life Ins., sec. 44. In this case

the plaintiff had the burden of show

ing the fact of death (Biddle II., sec.

843), and the defendant of showing

that the assured came to his death by

his own voluntary act, and this bur

den remained upon the defendant

throughout the trial. Mut. L. Ins. Co.

v. Hayward (Tex.), 27 S.W. Rep. 36;

Gooding v. U. S. L. Ins. Co., 46 Ills.

App. 307; Goldsmith v. Mut. L. Ins.

Co., 102 N.Y. 486; Whitloch v. Fidel.

& Cas. Co., 78 Hun. 262; Piedmont,

etc., L. Ins. Co. v. Ewing, 92 U. S.

377; L. Ins. Co. v. Durgan, 58 Fed.

Rep. 945; Biddle II., sec. 482, and

cases there cited. It was therefore

necessary for the defense to prove by

a fair preponderance of the evidence

that the assured voluntarily took his

own life. In my judgment the evi

dence fell far short of this. It was es

sential that it should go further than it

did, and show some surrounding facts

and circumstances from which the

fact of self-destruction might reason

ably be inferred. It appeared that

the assured died from the effects of poi

son, but it was incumbent upon the de

fendant to show some facts incon

sistent with accidental death or at

least raise a reasonable suspicion of

suicide. There is nothing in evidence

to show a motive for self-destruction.

It does not appear that the deceased

was financially embarrassed or that

there was anything in his family or

social relations which would make

life unattractive to him. The fact

that he was indebted to Mrs. Hale on

these notes standing alone is not evi

dence from which even the slightest

inference could be drawn. The law

presumes that the love of life is suf

ficient for its preservation unless

somestronger influence operates upon

the mind of the individual. Scientific

writers state that there are about

sixty conditions or causes other than

ethnological and social to which the

act of suicide can ordinarily betraced.

Morcilli on Suicides. The defendant

should be able to produce evidence

tending to show the existence of cer

tain of these conditions, but nothing

of the kind appears. It does not ap

pear that Rouse was of a tempera

ment predisposed to those conditions

and diseases which lead to suicide, or

that he was then or had ever been

suffering from melancholy or such

kindred weaknesses. Something of

this nature, some facts, some circum

stances should appear in order that

the jury might have something up

on which to base a conclusion

that the deceased voluntarily took

his own life. Had the case gone to

the jury upon the evidence it is possi

ble that the jury might have inferred

that it was a case of suicide; but it

could have been nothing more than a

mere inference from a fact from which

the law draws a contrary infer

ence. When a man is found with

a pistol ball in his head, one

man may infer that he has committed

suicide, while another man with equal

reason might infer that it was a case

ofaccidental shooting. The one would
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have as strong reasons for his belief

as the other, but there would be no

evidence of either. There would ap

pear simply the condition from which

there would arise the presumption of

accidental death. In all legal discus

sions the existence of certain qualities

in human nature such as sanity, hon

esty and proper conduct is and al

ways has been presumed. “De quod

libet homine praesumi turquod sit

bonus homo donec probitur in con

trarium.” So says Bracton years

ago. Hence, in the case at bar the

plaintiff is aided by a presumption

which arises from the condition dis

closed by the evidence.

Much confusion hasgrown out of the

attempts to classify presumptions as

presumptions oflaw and presumptions

of fact. Counsel for defendant, while

admitting that there is a presump

ition against self-destruction, would

evidently classify it as a presumption

of fact, that is, a mere inference, which

the jury was at liberty to draw as a

logical conclusion from other facts in

evidence, but it seems rather to be a

rebuttable presumption of law, the

presumptio juris, of the Roman law,

i.e. one which compels the Court to

draw a particular inference from

a particular fact or from particular

evidence. From the facts disclosed

by the evidence in the case at bar

there arose a disputable presumption

of law that the deceased did not vol

untarily take his own life. The

strength of this presumption is well

stated by the supreme court of Wis

consin in Bochmyer v. The Mutual

Reserve Fund Life Ass'n. (Wis. 1894),

58 N. W. Rep. 399, where Pinney, J.

said: “Again, the presumption in

such a case against suicide is but a

disputable presumption, and stands

for the fact only until it is broken by

evidence. Preponderating evidence is

all that is necessary to displace it.

Lawson, Pre. Ev. 138-9; Ins. Co. v.

Delpeuch, 82 Pa. St. 235. It was not

correct to characterize this presump

tion as a strong one any more than

in a charge to characterize any par

ticular facts as strong evidence of a

conclusion sought to be established,

for this would be the invasion of the

province of the jury. Bigelow v. Doo

little, 36 Wis. 119; Rindskopf v.

Myers (Wis. 1894), 57 N. W. Rep.

967. It may be said that presump

tions are not of uniform strength or

weight. It is so, not as a matter of

law, but by reason of the facts out of

which they arise or with which they

are met or opposed. In any such case

the question is one of fact whether

the evidence introduced preponderates

against and overcomes the presump

tion. The question is one of fact for

the jury and the duty of the Court is

fully performed when it declares the

existence of the presumption and that

it may be displaced or overcome by

evidence in the case the weight and

effect of which is for their determin

ation.” In other words, if there is

any evidence in the case tending to

overthrow the presumption, it should

be submitted to the jury; if not, the

Court should assume the responsibil

ity and direct a verdict. This pre

sumption against suicide is recogn

ized in many cases and by all the text

writers. “When the dead body of the

assured ” says May, “is found under

circumstances and with such injuries,

that the death may have resulted

from negligence, accident or suicide,

the presumption is against suicide, as

contrary to the general conduct of

mankind, a gross moral turpitude not
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to be presumed in a sane man.” May

on Ins. (3rd Ed.) Sec. 325; Phillips

v. La. Eq. Ins. Co., 26 La. An. 402;

Travelers Ins. Co. v. Sheppard, (Ga.)

12 S. E. Rep. 18; Keels v. Mut. Resv.

Fund Life Ass'n, 29 Fed. Rep. 189;

MacDonald v. Refuge Co., 17 Scotch

Sessions 4th Series, 955 (1890);

Biddle Vol. II, Sec. 842, and cases

there cited. As said in Mallary v. Ins.

Co., 47 N. Y. 54, “The presumption is

against the latter (suicide). It is

contrary to the general conduct of

mankind, and shows a gross moral

turpitude in a sane person.” So in

Waycott v. Metropolitan &c. Co.

(Vt.,) 24 Atl. Rep. 992, the court

says: “Nothing appearing to thecon

trary, whether a man died from the

effect of insanity or any other disease,

the legal presumption is that he died

a natural death from natural causes

and not from an act of self-destruc

uction. A person is found dead

and the presumption is that the

death was natural or accidental.

The mere fact of death in an un

known manner creates no legal pre

sumption of suicide or the taking

of one's own life by his own hand or

act. Upon evenly balanced testimony

the law assumes innocencerather than

crime.” Lawson, Pre. Ev., 192;

Freeman v. Ins. Co., 144 Mass. 572.

At common law suicide was a felony,

and by the criminal code of Minne

sota it is said to be a “grave public

wrong” and an attempt to commit

suicide is made a felony. In the very

recent case of Leman v. Manhattan

L. Ins. Co., (La.) 15 S. Rep. 388, the

fact that the dead body of the assured

was found with a mortal gunshot

wound, and a discharged pistol

wedged on the thumb as if thrust

in forcibly was held insufficient to

prove the defense of suicide. As the

burden was on the insurer, it was

said that the defense failed unless the

circumstances excluded with reason

able certainty any hypothesis of

death by accident or by the act of

another. In Travelers Ins. Co. v. Mc

Conkey, 127 U. S. 661, it was held

that where a party was found dead

with a pistol bullet through his heart

it would be presumed that it was the

result of an accident and that in the

absence of evidence to rebut this pre

sumption, the claimant would be en

titled to recover. In Washburn v.

Nat. Acc. Ass'n, 10 N. Y. Sup. 366, the

question was submitted to the jury,

but the evidence pointed very strongly

toward suicide with very slight prob

ability of an accident. It was said,

however, that where death was the

result of suicide or accident, the pre

sumption is against suicide, citing

Mallary v. Ins. Co., 47 N. Y. 52. In

Cronkite v. Travelers Ins. Co., 75

Wis. 216, it was necessary for the

plaintiff to show under the conditions

of the policy that the deceased came

to his death by reason of an accident.

The assured was aconductor on a rail

way train and it appeared that he re

turned from a trip with marks of

external violence on his back appar

ently inflicted recently, and that in

the opinion of the doctors these injur

ies were the cause of his death. There

was noevidence as to how the deceased

received these injuries and the plain

tiff rested his case on the presumption

which it was claimed arose from the

condition then disclosed that the vio

lence was the result of accident. The

trial court held that there was no

such presumption and that the plain

tiff must go further and show affirm

atively that the injuries were the re
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sult of an accident by showing the

manner in which they were inflicted,

as under the policy injuries resulting

from certain causes were excluded.

Lyon J. said: “We think that the

court took an erroneous view of the

law. Unless the injuries which are al

leged to have caused the death of the

assured were intentionally self-in

flicted * * * the legal presumption

is that they were accidental. “No

presumption can be indulged that the

law has been violated, as it would

have been were the injuries intention

ally inflicted by another. On the con

trary the presumption is that they

were not. * * * Were it claimed

that the injuries were self-inflicted or

were caused by the negligence of the

assured, until self-infliction or negli

gence should be affirmatively proved,

the same presumption of accident

would prevail.” Freeman v. Trav

elers Ins. Co., 144. Mass. 572.

Peck v. Eq. Acc. Ass'n., 59 Hun. 255.

The same general principle is stated

by Biddle II, Sec. 810,who says: “The

presence of bruises and wounds prima

facie is considered to be rather evi

dence of an accident than design or

self-infliction.” The facts upon which

the recent case of Whitloch v. Fid. &

Cas. Co.,25 N.Y. Sup. 537 (1893), was

decided sufficiently appear in the fol

lowing statement by Pratt, J. “The

deceased was found dead with a dis

charged pistol by his side, and the

defense may fairly claim it to beestab

lished that death was caused by the

ball discharged from that pistol, but

we do not succed in finding proof

that the deceased voluntarily dis

charged the pistol, much less that he

did so with the intent to take hisown

life. While the position of the wound

does not preclude the possibility of

| contrary.

the weapon having been held in the

hand of the deceased, it at least ren

ders it improbable; but the letters

written that evening do not disclose

any expectation of death, but the

* * * The only affirma

tive defense open to the defendant un

der the pleadings is found in the aver

ment that the deceased intentionally

inflicted the injuries. Being an affirm

ative defense unless proved the plain

tiff was entitled to recover. The

burden of proof to establish inten

tional injury rests upon the defendant.

If the proof failed to show whether

or not the injuries were intentional,

the defense was not made out. The

plaintiff was not required to prove a

negative.” Citing Ins. Co. v. Mc

Conkey, 127 U.S. 661, which latter

case was very recently approved in

Conn. Mut. Life Ins. Co. v. Akens, 14.

Sup. Ct. Rep. 155(1894.)

In German v. Brooklyn Life Ins. Co.,

26 Hun. 604, the court said: “The

party alleging suicide, must prove it.

The mere fact of death in an unknown

manner creates no presumption of

suicide. Upon evenly balanced testi

mony the law presumes innocence

rather than crime.” In Guardian Ins.

Co. v. Hogan, 80 Ill. 35, we find the

same presumption of love of life

stated, although it is said that if there

is “any doubt” the presumption is

destroyed. A mere absurdity. If

there is any doubt, raised by compe

tent evidence, the case should go to

the jury under an instruction stating

the existence of the presumption.

The general rule has been recently

stated in Mut. Life Ins. Co. v. Hay

ward, (Tex. 1894) 27 S. W. Rep. 36,

where it was said that the burden of

proving suicide as a defense rested up

on the defendant throughout and is
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not shifted by the verdict of the coro

ner's jury. The evidence was not

unlike that in the case at bar, so far

as it went; but it also appeared that

the deceased left a letter directed to a

friend, containing the words “I have

broken my sworn vow and have

ceased to live. I am no longer a

man.” This letter was almost con

clusive evidence of suicide, and is a

circumstance which would make it

necessary to send the case to the jury.

Thecases which I have cited establish

beyond all cavil, that there is a gen

eral presumption against suicide, and

that the burden is upon the defendant

alleging self-destruction to prove the

same by a fair preponderance of evi

dence. There is also no question but

that the question whether the issue

should be submitted to the jury de

pends upon the same general princi

ples which govern the submission of

other issues. If there is any evidence

which overcomes this presumption or,

has a tendency to overcome this pre

sumption, it should be submitted to

the jury. But I think that a careful

examination of the cases cited by the

defendant will fail to disclose any in

stance where the court properly sub

mitted to a jury a case like that at

bar. Judge May, after stating the

general presumption says, that

whether the death was the result of

accident or suicide, “if there is any

evidence bearing upon the subject, it

is a question for the jury; as for in

stance whether the taking of an over

dose of laudanaum was intentional

or a mistake.” In support of this

statement he cites Pierce v. Travelers

Ins. Co., 34 Wis. 389; Lawrence v.

Mutual Life Ins. Co., (Ills.).9 Ins. Law

Jour. 313; Shank v. United Brethren

&c., 84 Pa. St. 385; Newton v. Mut.

Ben. Ins. Co., 2 Dillon (C. C.) 154.

An examination of these cases, how

ever, will disclose the fact that there

was evidence tending to overcome

this legal presumption. In Pierce v.

Travelers Insurance Co., 34. Wis. 389,

it appeared that the deceased was

found dead in a room at a hotel, with

a pistol wound through the heart and

a discharged pistol by his side. There

was also a letter signed by the de

ceased directed to the hotel propri

etor, stating that he intended to com

mit suicide. In Shank v. United Breth

ren &c. Soc., the circumstances were

apparently inconsistent with the hy

pothesis of accident. It appeared

that the deceased went to his room

stating that he was going to read the

newspaper, and that three-quarters of

an hour later he was found dead in

bed with a discharged pistol lying on

his breast. He had put on his wrap

per and slippers, and there was a bul

let hole about an inch above the right

ear. One barrel of the pistol had

been discharged. The doctor testified

that it was plain the pistol had been

held against the head when dis

charged, as there were no grains of

powder in the skin. In Mut. Acc. Co.

v. Bennett, (Tenn. 1891).20 Ins. Law

Jour. 771, the court approved an in

struction that, “the presumption of

law is that Bennett did not commit

suicide and was not murdered; ” but

that “either of these presumptions

may be overcome by facts and circum

stances which establish the contrary.”

The evidence showed that the deceased

was found dead in a house with a pis

tol shot through his heart. In an

adjoining room was found the dead

body of a woman with whom he had

been living as his mistress. The evi

dence also showed that he was solici.
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itous as to the woman's fidelity in his

absence, that he was oppressed by the

shame of the relation he was main

taining, and was desirous of breaking

with her. The facts and circum

stances made a case for the jury and

it was very properly left to them

to determine the cause of death.

In Bois v. Mass. Mut. Life Ins. Co.,

(La.) 14 Ins. Law Jour. 237, cited by

counsel, the evidence was inconsistent

with any other hypothesis than that

the assured died by his own hand.

He was found with a pistol shot

wound in the mouth, the ball having

entered the “upper portion and went

through the hard palate.” From the

location of the wound it was evi

dent that the following actions must

have occurred. First, the deceased

must have opened wide the mouth;

second, that he must have placed

the muzzle of the pistol within his

mouth, or at least have pointed it

toward the roof of his mouth thus

opened wide; third, that with the

mouth thus opened and the pistol thus

pointed, he had discharged the wea

pon. As said by the court these de

ductions resulted from the nature and

location of the wound, and were as

well established as though they had

been testified to by eyewitnesses ofthe

acts. But nothing of the kind can be

inferred from the evidence in the case

at bar, where every fact is consistent

with the hypothesis of accidental

poisoning. No such deductions can

be drawn from the mere fact of death

by morphine poisoning. Counsel al

so cites McClure v. Mut. Life Ins. Co.,

(N. Y.) 13 Ins. Law Jour. 229, in sup

port of the proposition that “any fact

or circumstance equally consistent

with two opposite hypotheses must

be disregarded in determining the

truth of either.” The application of

this rule would wipe out every ves

tige of defendent's evidence on the

issue of suicide, because there is no

item which is inconsistent with the

hypothesis ofdeath from an accidental

overdose of morphine.

Guardian Ins. Co. v. Hogan, 80

Ills. 85, appears to be irreconcila

ble with the other cases support

ing the general proposition, as

the charge there was held to be ob

jectionable because, “stating in effect

that if there was under the evidence

any doubt of the fact that the de

ceased destroyed himself, the law pre

sumed death to have occurred by acci

dent.” Cook, Life Ins. Sec. 44, Note

2. Mut. Ben Life Ins. Co. v. Davies,

87 Ky. 541, is an exceptional case and

can hardly be reconciled with the

cases above cited. I have examined

the other cases cited by counsel for

the defendant and have been unable

to "ud anything in any of them which

militates against the position taken

by this court. The general principle

appears to be well settled. In each

case there was evidence which ap

peared to be inconsistent with acci

dental death, and which pointed tow

ard self-destruction. Under such cir

cumstances it was for the jury to

determine the cause of death from the

evidence in the case.
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to contest. Truelson vs. City of Duluth, 287.

Estoppel.

Judgment against lot for special improve

ment tax estops owner from suing city for

damages. Farrell vs. St. Paul, 237.

Judgment on general verdict in action on two

counts where evidence offered to prove one has

been excluded. Spooner vs. Christian, 117.

EVIDENce.

Agency, how proved as defense to sale of

mortgaged property by mortgagor. State vs.

Hamilton, 240.

Death presumed to have been occasioned b

accident rather than by design. Hale vs. Life

Indemnity & Investment Co., 316. -

Parol evidence is not admissible to vary the

liability of party who has signed note on

back before delivery. Nat. German-American

Bank vs. Illinois Fuel Co., 294.

Presumption is in favor of accidental death,

rather than of suicide. Hale vs. Life Indemnity

& Investment Co., 316

Suicidal intent will not be presumed, the

presumption being that insured came to his

death by accident. Hale vs. Life Indemnity &

Investment Co., 316.

ExeMPT ProPERTY.

Musical instruments used by teacher of

music are exempt as implements of his pro

fession whereby# gains a livelihood. Rogers

vs. Latomelle, 115.

Non-resident is not entitled to benefit of ex

emption laws. Titlow vs. Holman, 238.

Watch worth twodollars held notexemptbut

order for sale refused. Rogers vs. Latomelle,

115.
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FoRcIBLE ENTRY AND UNLAwFUL DETAINER.

Appeal from justice of peace ordering restitu

tion of premises will be dismissed where the

bond given is under section 114 of chapter 65

instead of section 13 of chapter 84 of Gen. St.

1878. Mills vs. Wilson, 58.

FRAUD.

Agent authorized to sell certain lots pointed

other lots to purchaser. Held that principal

not having been informed of the fraud, nor

having ratified it was not liable in damages

for deceit practiced. Ickler vs. Shanley, 83.

FRAUDULENT CoNVEYANce.

Insolvent and others may be compelled to

appear and testify as to disposition of prop

erty before assignment. In re Smith, 162.

Possession of goods by vendor, how far

evidence of fraudulent intent. Legre vs. Smith,

310.

FRAUds, Statute of.

Contract to perform labor and services for

a period of more than one year is void if not in

writing, but the oral contracts may be set up

to show amount due in action for quantum

meruit. Young vs. Donaldson, 262.

Oral agreement by vendor to assign to ven

dee of land insurance thereon is void. Hagelin

vs. Wachs, 118.

GARNISHMENT.

Debt due one defendant held not subject to

arnishment in joint action against several.

ltman, Miller Co. vs. Markley, 293.

Exemptions under Minnesota statutes can

not be claimed by non-resident. Titlow vs.

Holman, 238.

Insurance agent held liable as garnishee in

action against company when he has collected

and holds premiums on policies subject to can

cellation by insured. Joy vs. Burlington In

surance Co., 263.

Insurance money not liable to garnishment

until proof of death received and accepted by

home office. Rouchleau vs. Dodge, 86.

Stock of foreign corporation held subject to

garnishment. Puget Sound, Nat’l Bank vs.

Elliott, 112.

Service of notice on defendant after return

day, but before day to which case had been

continued, held sufficient on motion to dismiss.

Webb vs. Capitol Consol Co., 89.

INsolvency.

Assignment by insurance company held not

to abrogate clause in policy requiring action

to be brought within one year from date of

loss. Halstead vs St. Paul German Insurance

Co., 218.

Attorney is not entitled, under Rule 12 of

District Court, to fees for drawing deed and

bond and preparing schedules. In re Horton,

118.

Bond may be filed by order of court more

than five days after schedules. In re Blake, 81.

Claim against insolvent insurance company

disallowed because not proven in time fixed by

policy. In re St. Paul German Ins. Co., 81.

Complaint to recover money alleged to have

been fraudently paid to defendant must show

whether assignment was under statute or com

mon law. Young vs. Ulmer, 110.

Costs of appeal by assignee to Supreme

Court must be paid in full to prevailing party
before any dividends can be allowed to credit

ors. In re St. Paul German Ins. Co., 237.

Deed of assignment held never delivered so as

to take effect as a valid assignment. Holbo

quist vs. Clark, 85.

Foreign attachment of partnership land,

levied after assignment, and before filing there

of in county where land is situated, but after

actual notice to attaching creditors, is invalid.

Brainard vs. Myers, 242.

Fraudulent disposition of property before

assignment may be inquired into by order of

court by compelling assignor or third parties

to testify before it or a referee. In re Smith,

162.

“General creditors” in composition agree

ment held to mean “unsecured creditors, and

not those having specific liens, or recourse by

reason of indorsement.” Noyes vs. Chapman

Drake Co., 58. -

Holder of note may prove his claim against

estate of insolvent endorser £":

makers are good and no action has been

brought against them,northe notesurrendered

to the assignee. In re Beaupre Mercantile Co.,

56, 81.

Intervention to attack attachment on

merits. No provision in deed for filing releases.

Benedict vs. Heidel, 135.

Lease held to bind assignee as to covenants

to pay taxes, and other covenants that run

with land. Cook vs. Parker, 89.

Partnership assignment under law of 1881

executed by one partner only, and conveying

his own property, and that of the firm, but

not the individual property of his co-partner is

void. In re Crittenden & Son, 261.

Partnership assignment by one partner held

valid. Brainard vs. Myers, 242.

Receiver may be appointed for corporation

after assignment on application of creditors

who have not obtained judgments. Klee vs.

E. H. Steele Co., 116.

Stockholder in bank who transfers his stock

within one year prior to assignment of bank

is liable to creditors of bank in an action

brought more than one year after transfer.

Harper vs. Carroll, 219.

INSURANCE.

Assignment by insolvent company held not

to abrogate a clause in the policy requiring

action thereon to be brought within one year

from date of loss. Halstead vs St. Paul

Getman Ins Co., 218.

Claim againstinsolvent company disallowed

because not proved within time fixed by policy.

In re St. Paul German Ins. Co., 81.

Garnishment of money not allowed until

proof of death has been received and accepted

by home office. Rouchleau vs. Dodge, 87.

Garnishment of premiums collected by agents

and held for company on policies, which in

sured has right to cancel, allowed. Joy vs.

Burlington Ins. Co., 263.

Oral agreement by vendor to assign insur

ance on land to vendee is void. Hagelin vs.

Wachs, 118.

Suicide held not proven by the evidence where

insured died from morphine poisoning, the

presumption being that death was occasioned

by accident and not design. Hale vs. Life In

demnity and Investment Co., 316.

Suicide of insured under terms of policy held

not to avoid policy. Mareck vs. Mutual Re

serve Fund Life Association, 292.
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JUDGMENT.

Amendment nunc pro tunc allowed to cor

rect mistake as to amount entered after sale by

debtor. Chase vs. Stewart, 139.

Attorney's lien is superior to right to set off

one judgment against another. Maxon vs.

Glover, 213, see 243.

Default because of non-appearance of defend

ant at trial sustained on ground answer did

not set up a defense. Anchor Investment Co.

vs. Hartman, 115.

Default for want of reply ordered because

reply not signed by an attorney. Hainert vs.

Howard, 164.

Estoppel bygeneral verdict in action on com

plaint setting up two causes of action after ex

clusion of testimony offered to sustain second

ount. Spooner vs. Christian, 117.

Estoppel by judgment against lot for special

improvement tax in action by owner against

city for damages. Farrell vs. St. Paul, 237.

Modification of order by court on entry by

mistake. Payne vs. Loan & Guaranty Co.,

110.

Set off of one judgment against another can

not be allowed without order of court. Maxon

vs. Glover, 213.

JURISDICTION.

Any act which calls into action the power of

the court, save to determine its own jurisdic

tion, is an appearance and a submission to the

jurisdiction of the court. How vs. American

Masonic Accident Association, 220.

Foreign corporation, having principal place

of business in another state, but an office and

managing agent in this state, and transacting

some of its business at such office, may be sub

jected to jurisdiction of courts in this state by

service on such agent. Nicoll vs. Fond du Lac

Light, Power& Ry. Co., 314.

Foreign corporation may be sued in this

state to collect amount due under a contract,

which is performed in another state, but made

in this, in which no place ofpayment is named,

and the payee in which is a resident and citizeu

of this state Nicoll vs. Fond du Lac Light,

Power & Ry. Co., 314.

Justice loses jurisdiction of replevin where

plaintiff testifies property is worth more than

$100. Wilson vs. Mills, 260.

Service by publication is sufficient to sustain

sale of£made prior to amendment of Gen.

St. 1878, Ch. 66, Sec. 64, Sub-div. 3, by act of

1881, under attachment in an action against a

non-resident to enforce his liability as a stock

holder in anational bank. Hencke vs. Twomey,
26.

Service b publication held insufficient by

reason of

89

efective affidavit. Hay vs. Tuttle,

validity of decree of divorce on service by

publication. Thurston vs. Thurston, 20.

JUSTIce of THE PEAcE.

Appeal from judgment ordering restitution

of premises in an action for unlawful detainer

will be dismissed where the bond is given under

Sec. 114 of Ch. 65, instead of Sec. 13 of Ch. 84

of Gen. St. 1878. Mills vs. Wilson, 58,

Amending answer after appeal to conform to

fact proved before justice. Wagner vs. Zelch,81.

Continuance should be granted defendant on

his motion on return day, when plaintiff has

filed complaint, although defendant has filed

no answer. Quent vs. Hallstrom, 111.

Costs for return of evidence will not be al

lowed on an appeal on questions of law alone.

Diricks vs. Maher, 25.

Jurisdiction in replevin is lost where plaintiff
testifies property is worth more than $100.

Wilson vs. Mills, 260.

Notice of appeal signed by attorney who did

not appear at trial, with admission of “ser

vice” by attorney and of “due service” by

party held sufficient. Herman vs. Nieman, 212.

Notice of appeal cannot be served by mail.
Pond vs.£ 212.

Where pleadings are not had on return day

of summons, and defendant on adjourned day

objects to pleadings being filed, and moves to

dismiss, but is compelled to go to trial, he can

raise same objection on appeal. Stenson vs.

Hendee, 260.

Pleadings must be filed within what time

where a change of venue is taken. Jones vs.

Neville, 59.

Proof of service of notice of appeal must

state residence of appellee. Pond vs. Ander

son, 212.

Replevin judgment by default modified on

appeal. Karan vs. Mott, 166.

Replevin writ cannot be issued until bond

with more than one surety has been filed.

Notting vs. McDermid, 85.

LACHES.

Receiver will not be appointed for judgment

debtor in supplementary proceedings where

creditor has delayed for more than four years

after disclosure, to ask for appointment. Strom

berg vs. Rogers, 58.

Settlement of case after unexcused delay of

five months refused. Morgan vs. St. Paul City

Ry. Co., 313.

LANDLORD AND TENANT.

Appeal from judgment of justice of peace

ordering restitution of premises will be dis

missed where the bond given is under Sec. 114

of Ch. 65, instead of Sec. 13 of Ch. 84, of

Gen. St. 1878. Mills vs. Wilson, 58.

Assignee in insolvency liable on what cove

nants in lease. Cook vs. Parker, 89.

Duty of landlord to notify tenant of inten

tion to hold him liable after removal for rent

to end of term. Neil vs. Eustis, 185.

Landlord is not liable for injury to person

using defective elevator at request of tenant.

Tenant only is liable. Hanson vs. Burris, 57.

LARcENY.

Indictment for obtaining railroad transpor

tation by giving worthless check. State vs.

Highton, 286.

LIBEL.

Reports made by one merchant to others for

mutual protection as to failure of customers to

meet payments at maturity are privileged, and

no action will lie by customer in absence of

malice. Tuft vs. Cudahy Packing Co., 214.

License.

Payment under threat of arrest and that

business will be stopped is made under duress,

and money may be recovered if license was not

roperly collectible or due. Moore vs. St.

aul, 238.
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LIEN.

Attorney's lien is subject to equities between

the parties, and where judgments should be

set off against each other, and one judgment

creditor is insolvent, his attorney cannot by

giving notice deprive the other of his right of

set off. Jacobson vs. Johnson, 243.

Attorney's lien on judgment after notice to

defendant is superior to his right to set off the

judgment against him against a judgment held

by defendant against plaintiff. £, Vs.

Glover, 213.

MARRIAGE.

Evidence sufficient to prove common law

marriage. In re Terry, 56.

MechANic's LIEN.

Costs allowed to plaintiff in foreclosure pro

ceedings, but not to certain prevailing defend

ants. Murray vs. Rhodes, 139.

Mortgage.

Costs in foreclosure by advertisement may

be allowed though affidavit of disbursements

and costs is not filed within ten days. Brown

vs. Scandia Building & Loan Association, 285.

Foreclosure notice published in one county

held sufficient where mortgage covered two

tracts of land situated in different counties.

Paulle vs. Wellis, 117.

Promissory note secured by mortgage is like

any other negotiable note, and fact that it is so

secured is no defense in action by holder, if it is

not paid at maturity. Clark vs. Patrick, 110.

MUNICIPAL CoRPORATIONs.

Constitutionality of chapter206 of Gen.Laws

1893 considered. In re City of Duluth, 88.

Duluth charter construed, and held that de

fective notice of assessment and application for

order of confirmation is not jurisdictional. In

re Merchant et al., 239.

Elections to vote on issue of bonds, by what

law governed. Truelson vs. City of Duluth,

287.

Judgment against lot for special improve

ment tax estops owner from suing city for

damages. Farrell vs. St. Paul, 237.

Rochester city is not liable for the costs of a

criminal prosecution under the state laws for

an offense not indictable committed within the

city limits where the prosecution fails. Ham

mond vs. City of Rochester, 59.

Sewer assessment under Duluth charter can

not be levied upon lots not at the time of con

struction benefited. In re Sewer in Second

Street West, 138.

Special assessment paid may be recovered

where city abandons improvement. Bromley

vs. Stillwater, 138.

Negligence.

Landlord is not liable for injury to person

using defective elevator at request of tenant.

Hanson vs. Burris, 57.

License to cross railroad tracks, how to be

pleaded. Bamka vs. C., St. P., M. & O. R. R.

Co., 87.

..Pleading alleging simple negligence will jus

tify special finding by jury of “wilful” neg

ligence when evidence sustains the finding.

Bone vs. St. Paul City Ry. Co., 161.

Pleading failing to allege that defendant

“wilfully” ran over child, notwithstanding

other allegations, held demurrable. Bamka vs.

C., St. P., M. & O. R. R. Co., 87.

Verdict specially finding “wilful” negligence

sustained where complaint alleged simple neg

ligence only. Bone,vs. St. Paul City Ry. Co.,

161.

NEWSPAPER.

Corporation organized to print and publish

a newspaper is not one for carrying on a manu

facturing or mechanical business. Oswald vs.

St. Paul Globe Pub.Co., 89.

NEW TRIAL.

Damages of one dollar for death of child held

inadequate. Hughes vs. Dearborn, 309.

Evidence improperly admitted held ground

for new trial. Leonard vs. M., St. P. & S. Ste.

M. Ry. Co., 113.

Newly discovered evidence contradicted by

affidavits not sufficient. Nichols vs. City Ry.

Co., 81.

PARTIES.

Abatement of action on note because one of

several co-makers was not made a party. Nat.

German-American Bank vs. Illinois Fuel Co.,

294,

See Vendor AND VENDEE.

PARTNERSHIP.

Assignment by one partner held good as a

common law assignment. Brainard vs. Myers,

242. -

Assignment for benefit of creditors under law

of 1881, executed by one partner only and con

veying all the partnership property and his

own property, but not the property of his co

partner is void. In re Crittenden & Son, 261.

Corporation not becoming properly organ

ized, members are liable as partners. Frost

Mfg. Co. vs. Barnes, 139. Roberts Mfg. Co. vs.

Wright, 267.

Retiring partner held not liable on notes of

firm, which continuing partners had agreed to

pay. Stoppel vs. Marton, 211.

Unnecessary expense incurred by one partner

cannot be charged to co-partners. Yorks vs.

Tozer, 187.

PHYsiciaN.

Witness fee as expert limited to ten dollars

as taxable costs. Cornfeldt vs. City of St.

Paul, 113.

PLEADING.

Alimony refused where answer was sham.

Andrus vs. Andrus, 118.

Attorney must sign all pleadings. Hainert

vs. Howard, 164.

Complaint for slander need not give the

names of the persons in whose presence words

were spoken. Borg vs. Peterson, 261.

Complaint in action by assignee for benefit

of creditors for recovecy of money fraudulently

paid defendant by insolvent, must show

whether assignment was under state or com

mon law. Young vs. Ulmer, 110.

CounterClaim set up must be alleged to have

existed at commencement of action. Bank of

Commerce vs. Stewart, 295.

£d of payment for entire amount claim

here several causes of action are joined,

held bad on demurrer. Jones & Langlelin vs.

Clyde Iron Co., 139.

Frivolous demurrer to complaint being

stricken out, party has no right to answer.

Perry vs. Reynolds, 166.
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PLEADING.—(Continued.)

Motion to make more definite held proper

remedy, and not demurrer where complaint

alleged that plaintiff was owner and holder of

note for value. Dye vs. Johnson, 263,283.

Motion to strike out one of several defenses

pleaded separately should not be granted, but

plaintiff should demur tosuch defense and reply

to others. Gilbert vs. Warren, 295.

Money paid upon express request of another

may be recovered without alleging that hewas

obligated to make such payment or was ben

efited thereby. National Investment Co. vs.

Igel, 263.

Negligence causing personal injury. Bamka

vs. C., St. P., M.& O. R. R. Co., 87.

Negligence being alleged, jury may find

specially that defendant was guilty of “wilful”

negligence. Bone vs. St. Paul City Ry. Co.,

161.

Parties in action by assignee to recover un

paid instalment on contract to convey land.

National Investment Co. vs. Igel, 263.

Promissory note being£ to be merely

held, but not owned by plaintiff, judgment

on complaint granted. Hill vs. N. W. Benefit

Assoc., 118.

Sham answer—Motion to strike out denied.

Walter A. Wood Mowing and Reaping Machine

Co., vs. Parker, 187.

Time to answer-Amendment-Notice of mo

tion. State vs. Shevelin-Carpenter Co., 136.

PLEDGE.

Accommodation maker of renewal note held

released by exchange of collaterals put up as

security for payment of original note. Fran

zen vs. Mabon, 216.

PRINCIPAL AND AGENT.

Fraud of agent authorized to sell particular

lots in showing purchaser other lots will not

make principal liable in damages, where it is

not shown he was informed of the deceit. or

ever ratified the action of the agent. Ickler

vs. Shanley, 83.

Sale of mortgaged property by mortgagor

claiming to act for mortgagee. State vs. Ham

ilton, 240.

PRINCIPAL AND SUrety.

Bond given by bank as principal held suffic

ient although corporate seal was not attached,

and it was only signed by cashier. City of St.

Paul vs. Seven Corners Bank, 165.

Exchange of collateral put up as security for

payment of original note, held to release ac

commodation maker of renewal note. Franzen

vs. Mabon, 216.

PROMissoRY Notes.

Abatement of action on ground that one of

several co-makers of note was not made a

party. Nat'l German American Bank vs. Illi

nois Fuel Co., 294.

Accommodation maker of renewal note held

released by exchange of collaterals put up as

security for payment of original note. Fran

zen vs. Mabon, 216.

Judgment by default sustained, answer not

setting up a defense. Anchor Investment Co.

vs. Hartman, 115.

Liability of party signing a note on the back

thereof before delivering is determined by law,

and its nature cannot be varied by parol testi

mony. Nat'l German-American Bank vs. Illi

nois Fuel Co., 294.

Mortgage note is like any other negotiable

note, and suit may be brought thereon after

default. Clark vs. Patrick, 110.

Partner retiring from firm not liable on notes

which partners continuing business had agreed

to pay. Stoppel vs. Marton, 211,

Pleadings admitting that plaintiff is not the

owner but only the ho der of note, motion for

judgment on pleadings granted. Hill vs. N.

W. Benefit Association, 118.

Pleading alleging that plaintiff became the

owner and holder of note for value is bad; but

defendant's remedy is not to demur, but to move

to make more definite and certain. Dye vs.

Johnson, 263,283.

Pleading that defendant executed and deliv

ered his note to T, and that plaintiff is now the

owner and holder thereof, held sufficientallega

tion of transfer to, and ownership by plaintiff.

Topping vs. Clay, 296.

Pleading in action on notes held sufficient on

demurrer. Marshall Wells Hardware Co. vs.

National Iron Works, 87.

Sham answer-Motion to strike out denied.

Walter A. Wood Mowing and Reaping Machine

Co. vs. Parker, 187.

PUBLic Policy.

Contract to procure act of congress giving

trespasser on public land exclusive right to

acquire title thereto is void. Houlton vs.

Dunn, 183.

RAILROAD AND WAREHOUSE CoMMIssion.

Commission in any particular case can only

remedy the particular wrong complained of,

and under complaint alleging that the rate

between two termini of the road is unjust it

cannot make an order regulatingrates between

all points on road. Steenerson vs. Great North

ern Ry. Co., 310.

Intervention by any railroad, other than the

one against which complaint has been made,

that may be affected by the proceedings and

orders made therein, should be allowed. Steen

erson vs. Great Northern Ry. Co., 310.

Receiver.

Corporation may be put in hands of receiver

after assignment on application of creditor

who has not obtained judgment. Klee vs. E.

H. Steele Co., 116.

RELIGIOUS CoRPORATIONs.

Property in printing house outfit, &c.–Gift.

United Norwegian Lutheran Church of Amer

ica vs. Augsburg Seminary, 135.

REPLEVIN.

Justice of peace has no jurisdiction to issue

writ until a bond with more than one surety

is filed. Notting vs. McDermid, 85.

Justice judgment modified on appeal where

judgment was rendered on failure of defendant

to appear. Karan vs. Mott, 166.

Justice loses jurisdiction where plaintiff testi

fies property is worth more than $100. Wilson

vs. Mills, 260.

State is subject to right of removal in actions

of replevin. State vs. Shevelin-Carpenter Co.,

109.

Venue of action for logs cut illegally from

state land is in county where logs are when

suit is brought, although brought by state.

State vs. Shevelin-Carpenter Co., 109.
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SALE.

Pleading held demurrable where several

causes of action are stated, and one demand of

payment for entire amount alleged. Jones &

Laughlin vs. Clyde Iron Co., 139.

Warranty, Breach of-Reliance on-Damages

for. Marshall vs. Gilman, 187.

Service.

Notice of appeal from justice signed by attor

ney who did not appear at trial, with admis

sion of “service” by attorney and of “due

service” by party, held sufficient. Herman vs.

Nieman, 212.

Notice of appeal from justice of peace cannot

be served by mail. Pond vs. Anderson, 212.

Papers served on attorney by slipping

through letter slot in office door held good.

Errieson, Brady & Co. vs. Donnelly &

Schwartz, 139.

Published notice which failed to state where

complaint was filed held insufficient. Abbott

vs. Gamewell Fire Alarm Co., 116.

See SUMMONs.

SETTLED CASE.

Laches by reason of unexcused delay of five

months held sufficient to debar plaintiff from

having a proposed case settled. Morgan vs.

St. Paul City Ry. Co., 313.

SET OFF AND CountER CLAIM.

Attorney cannot deprive solvent judgment

creditor of his right to offset his judgment

against judgment of insolvent by giving notice

# lien. Jacobson vs. Johnson, 243. See 213.

Judgments can be set off against each other

only by order of court. Maxon vs. Glover, 213.

SLANDER.

Complaint for slander need not give the

names of the persons in whose presence the

slanderous words were spoken. Borg vs.

Peterson, 261.

“You are a liar and you are both liars” held

not actionable per se as imputing perjury.

Statesbury vs. Frazer, 58.

STATE.

Change of venue may be had by defendant in

actions brought by state, when. State vs.

Shevelin-Carpenter Co., 109.

SUicide.

Evidence examined and death held not to

have been caused by taking morphine with in

tent to commit suicide. Hale vs. Life Indem

nity & Investment Co., 316

SUMMONs.

Service by publication held insufficient be

cause notice did not state where complaint

was filed. Abbott vs. Gamewell Fire Alarm

Co., 116.

Service by publication is sufficient to sustain

sale of land made prior to amendment of Gen.

St. 1878, Ch. 66, Sec. 64, Subd. 3, by act of

1881, under attachment in an action against a

non-resident to enforce his liability as a stock

holder in a national bank. Hencke vs. Two

mey, 26.

Service by publication held insufficient be

#" of defects in affidavit. Hay vs Tuttle,

SUPPLEMENTARY PRocEEDINGs.

Checks when signed and delivered although

not presented or paid by bank constitute a

transfer of the fund. Griggs, Cooper & Co. vs.

Bixby, 165. -

Contempt by reason of not appearing before

referee at adjourned session, after making full

disclosure. Rogers vs. Latomelle, 115.

Order to show cause why defendant should

not be punished for contempt dismissed under

#: court rule two of Hennepin County.

ill vs. Houston, 117.

Receiver will not be appointed where judg

ment creditor has delayed more than four years

after disclosure of debtor to ask for appoint

ment. Stromberg vs. Rogers, 58.

SURFAce WATER.

An owner of land may raise embankments

and dams on his own land to drain the same,

even to the center of a highway, and will not

be liable for damage caused to adjoining lands

by thus turning the surface water upon them.

Ristad vs. Hendersen, 25.

TAxATION.

Exemption of market house built and oper

ated by private parties under contract with

city. In re Cooley, 288.

TriAL.

Exception to erroneous instruction under

stipulation not taken at trial. Nowak vs. N.

W. Cordage Works, 56, 113.

Vendor AND VENDEE.

Covenant of seizin and not covenant against

incumbrance is broken by existence of contract

to sell to third party. Petre vs. Plotnizke, 87.

Pleading in action by assignee of contract to

recover unpaid instalments need not allege

that vendor had declared contract void for de

fault, or had demanded possession of premises.

National Investment Co. vs. Igel, 263.

Vendor is not a necessary party to an action

by one to whom he has assigned his contract

to recover unpaid instalments. National In

vestment Co. vs. Igel, 263.

WiTNESs.

Fees not taxable by defendant where case is

dismissed on his motion. Schultz vs. Brown,

138.

Physician held entitled to only ten dollars

for service as. Cornfeldt vs. City of St. Paul,

113.

DECISIONS OF MUNICIPAL COURTS.

CoNELICT OF Laws.

Garnishment by non-resident of debt due

non-resident defendant in this state allowed.

Schnmidt vs. Allen, 304.

CountERFElting.

Trades Union labels—who liable for using.

State vs. Conrad, 304.

ExeMPT ProPerry.

Insurance money in hands of company arising

from partial destruction of homestead is ex

empt. Rogers vs. O'Brien, 259.

GARNISHMENT.

Non-resident plaintiff may reach debt due

and payable in this state to non-resident

defendant. Schmidt vs. Allen, 304.

TRADE UNION.

Counterfeiting labels-Jobbers not liable, but

only manufacturers. State vs. Conrad, 304.
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DECISIONS OF SUPREME COURT.

ConstitutionAL LAw.

Constitutionality of act failing to award

compensation to owners of lands flooded by

raising water in Lake Minnetonka as author

ized thereby, 43.

Constitutionality of law authorizing erection

and operation of grain elevator by state.

Rippe vs. Becker, 44.

nsanity act of 1893 is unconstitutional, and

commitments thereunder are illegal. State vs.

Billings, 39.

Courts.

Receiver appointed by federal court subject

to garnishement in state courts. Irwin vs.

McKechnie, 154.

Divorce.

Divorce on ground of cruelty, although actual

violence is not resorted to. Marks vs. Marks,

22.

GARNISHMENT.

Receivers appointed by federal court may be

garnished, when, and how judgment enforced.

Irwin vs. McKechnie, 154.

INSANE PERsons.

Constitutionality of act of 1893 considered,

and law held void. State vs. Billings, 39.

INSOLVENCY.

Fraudulent preferences. Thompson vs. John

son, 57 N. W. Rep. 223, 11.

JURISDICTION.

Garnishment in state court of receiver ap

pointed by United States court. Irwin vs.

TMcKechnie, 154.

NEGLIGENCE.

Frighteninghorse onstreet by driving wagon

decorated with flags and streamers. Jones vs.

Snow, 57 N. W. Rep. 478, 42.

RECEIVERs.

Garnishment in state, court of receiver a

pointed by federal court. Irwin vs. McKechnie,
154.

EXGHANGES AND BOOKS REVIEWED.

Albany Law Journal, 105,153, 308.

American Lawyer, 23, 55.

American Law Review, 307.

Atlantic Monthly, 207, 259.

Boston Transcript, 258.

Criminal Law Magazine, 79.

Digest to Minnesota Laws.—By John F.

Kelly, 152.

General Digest of Decisions of the Principal

Courts in the United States, England and Can

ada for 1894. Vol. IX, Lawyers Co-operative

Publishing Company, 306.

Greenbag. 54, 55, 307.

Harvard Law Review, 308.

Jury System, Historical Development of

Maximus A. Lesser, A.M., L. L. B., 206.

Kelly's Index Digest to Minnesota Laws,

152.

Law Book News, 51.

Law Times, 107.

Law Student's Helper, 209, 280, 281.

Lawyer's Reports Annotated, 235, 270.

New Jersey Law Journal, 308.

Ohio Legal News, 255.

Reflector, 259.

University Law Review, 49, 53, 55, 78.

Weekly Law Bulletin, 80.

Yale Law Review, 307.

LEADING ARTICLES.

Arbitration as a remedy for strikes.—Hon. U.

M. Rose, 7, 8.

Amendment of answer not properly verified

within twenty days after service.—John F.

Kelly, Esq., 141.

Bankruptcy law.-Emery C. Betts, Esq.,
297.

Bankruptcy

thorne, 256.

Boycotts as conspiracies.–George H. Sel

over, Esq., 167.

Briefs-Correct method of citing cases and

statutes.-Hon. C. C. Wilson, 299.

Conspiracies-Boycotts as.-George H. Se

lover, Esq., 167.

Conversion of trust funds.—John A. Lari

more, Esq., 27.

Corporations and their relation to labor.—

Hon. U. M. Rose, 3, 4.

Dismissal of action.—John F. Kelly, Esq.,

231, 282.

Evidence-Photographs as.-John A. Lari

more, Esq., 92.

Evidence-Positive and negative testimony

in accident cases.—N. M. Thygeson, Esq.,221,
245.

Fraudulent conversion of trust funds.

John A. Larimore, Esq., 27.

Homestead law.—Ambrose Tighe, Esq.,195.

Inheritance taxes and probate fees.—Albert

B. Ovitt, Esq., 123.

Labor associations—Their antiquity.-Hon.

U. M. Rose, 2.

Lawyers from a moral standpoint, 179.

Mechanic's lien folly.-Daniel Fish, Esq.,61.

Mortgage—Notice of foreclosure by adver
tisement.

M. L. Countryman, Esq., 271.

F. W. Gail, Esq., 301.

Names of parties-How stated in citing

cases in briefs.-Hon. C. C. Wilson, 299.

Negligence—Evidence positive and negative,

effect of discussed.-N. M. Thygeson, Esq.,

221, 245.

Non-suit may be granted, when.—John. F.

Kelly, Esq., 231,282.
Notices in mortgage foreclosures.

M. L. Countryman, Esq., 271.

F. W. Gail, Esq., 301.

Photographs as evidence.-John A. Lari

more, Esq., 92.

Pleadings–Amendment of answernot verified

within twenty days after service.-John F.

Kelly, Esq., 141.

Practice-Amendment of answernot properly

verified within twenty days after service.

—John F. Kelly, Esq, 141.

Probate fees and inheritance taxes.—Albert

B. Ovitt, Esq., 123.

Revision of Minnesota Statutes needed.

Hon. C. C. Wilson, 300.

Statutes of Minnesota-Proper citations.

-Hon. C. C. Wilson, 300.

Trust funds—How same may be followed.

—John A. Larimore, Esq., 27.

Trusts and strikes.—Address of Hon. U. M.

Rose, before American Bar Association, 1.

law—Need of—J. M. Haw
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NOTES AND COMMENTS.

Attorneys at law-Admission of women to

bar, 23.

Attorneys at law-Reformsin New York, 105.

Constitutionality of anti-scalper law, 19.

Contempt—Remission of sentence by execu

tive, 55.

Evidence—Photographs as evidence, 24.

German jurists and poets, 12.

Insolvency—Fraudulent preference, 11.

Intoxicating liquors—South Carolina dispen

sary law, 19.

Jurists and poets of Germany, 12.
justice of peace—Remedy where record is

falsified, 10.

Legal ethics—Opinion of ChiefJustice Hous

ton, supreme court of Idaho, 102.

Legislator not exempt from service of sum

mons, 11.

Legislative invasion of rights of citizen, 11.

Photographs as evidence, 24. *

Probate judges—Term of office should be ex

tended. Hon. John H. Steele, Hon. John B.

Olivier, Hon. H. L. Buck, Hon. H. Blackmer,

#". Wm. B. Torrey and Hon. John Constans,

34.

Process serving in New York as an art, 79.

Sentences—Inconsistent sentences in Bng

land, 107. -

Sentence suspended on condition criminal

leaves town, 80.

Special legislation underrecent constitutional

amendment, 14.

Witness-Cross-examination of women. Ad

vice of Rufus Choate, 23.

NOTES OF RECENT CASES.

Building Association-Right ofwithdrawing

member to sue. Heinbokel vs. National S. L.

& B. Association, 49.

Chinese exclusion act—Restaurant keeper

“Laborer” defined. In re Ah Tow, 59 Fed.

Rep. 561, 74.

Čonstitutionality of act authorizing flooding

of lands to raise water in Lake Minnetonka,

43.

Constitutionality of insanity law of 1898.

State vs. Billings, 57 N. W. Rep. 794, 39.

Constitutionality of Minnesota anti-scalper

1aw, 19.

Constitutional law-Special legislation under

recent amendment to constitution. State vs.

Cooley, 14. *

Constitutional law-State elevator case."

Limitations upon power of government. Rippe

vs. Becker, 57 N. W. Rep. 331, 44. .

Criminai law—Suspension of sentence" dur:
ing good behavior.”—Subsequent commital ill

egal, 106

Divorce—Cruelty without actual violence, 22.

Divorce—Foreign divorce on service by pub

lication. Thurston vs. Thurston, District

Court Ramsey County, 20.

Easement destroyed by closing public alley.

Van Witzen vs. Gutman, 24 L. R. A., 403.

Evidence– Declarations as to intention.

£monwealth vs. Trefeshen, 24 L. R. A. 235,

5.

Fraudulent preference by insolvent-Thomp

: vs. Johnson, (Minn.) 57 N. W. Rep. 223,

Garnishment in state court of receiver ap

pointed by United States court, 149, 154.

Homestead exemption under hotel lease al

lowed, 45.

Husband and wife—New York statute-Two

spouses at same time, 78.

Infant—Life insurance may be disaffirmed.

Johnson vs. N. W. Mut. Life Ins. Co., 57 N. W.

Rep. 934, 76.

Insanity law of1893 unconstitutional. State

vs. Billings, 57 N. W. Rep. 794, 39.

Insolvency—Fraudulent schemes-Contempt

of court. Burt vs. Minneapolis Stock Yards &

Packing Co., 57 N. W. Rep. 940, 75.

Interstate commerce act—Witness cannot be

compelled to give testimony incriminating

himself, 71.

urisdiction-Service by publication.-Decree

of divorce. Thurston vs. Thurston, District

Court, Ramsey County, 20.
Jury trial as a bulwark of freedom. Western

Railway vs. Mulch, 21 L. R. A. 316, 53.
Liability for using person of another to ward

off threatened attack—Burden of Proof-Leid.

law vs. Sage, 18.

Lifeinsurance—Infant—disaffirmingcontract.
Johnson vs. N. W. Mut. Life Ins. Co. 57 N. W.

Rep. 934, 76.

Lotteries—Prizes offered by newspaper.

United States vs. Wallis, 58 Fed. Rep. 942, 42.
Municipal corporation, when liable for freez

ing of plants from failure to supply water to

steam boiler. Watson vs. Needham, 24 L. R.

A. 287, 235. -

Newspaper prizes and anti-lottery law.

United States vs. Wallis, 58 Fed. Rep. 942, 42.

Parent and child-Custody of child. where

father and mother are not legally married, 78.

Postal laws—Mailing newspapers offering

prizes a violation of 58 Fed: Rep. 942, 42.

Negligence—Frightening horse on-street by

driving wagon decorated with flags and

streamers. Jones vs. Snow, 42.
Negligence—Right to recover for illness

caused by fright, 54.

Strikes-Intimidation defined by Judge San

born, 104.

Witness cannot becompelled under interstate

commerce law to give testimony incriminating

himself, 71.

Witness may be discredited by party calling

him, when. Selover vs. Bryant, 49.

OBITUARY NOTICES.

ChiefJustice Gilfillan, 302,305.

Hon. R. C. Benton, 305.

Myra Bradwell, 52.
Hon. Wescott Wilkin, late Judge District

Court of Ramsey County, 127.

OPINIONS OF ATTORNEY GENERAL.

ANIMALS.

Owner of glandered horse killed is not en

titled to compensation, 253.

Village officers may enter premises to kill

dogs not kept in accordance with ordinance,

144.

ARREST.

Game law confers what power upon warden

who has no warrant issued, 148.

AUCTIONEERS.

License limited to county in which issued.

100.



Vol. II.] 335INDEX.

BAIL.

Game and fish commissioners not entitled to

benefit of forfeited bail, as it belongs to county,

101.

BANKs

Chapter 119, Sec. 3 of Gen. Laws of 1889,

relating to savings banks has fully superseded

the law of 1879 and the prior enactment there

of 203.

Taxes levied upon bank stock, how to be col

lected, 145.

BoARD OF HEALTH.

Glandered horses killed by order of board

need not be paid for, 253.

Cities.

Duty of city treasurer of Little Falls to en

quire into validity of orders for payment of

bonds, 129.

Militia may be called out to suppress riot by

mayor of St. Paul, 176.

CoNsTABLE.

Village constable may act in both counties

when village situated in two, 100.

CoNSTITUTIONAL LAw.

Amendment providing for inheritance tax,

146.

Election law requiring assemblymen in

St. Paul to live in certain districts invalid, 174.

Taxation to pay for glandered horses killed

illegal, 130.

CoRPORATIONs.

Member ofco-operative association organized

under Gen. Laws 1879, Ch. 29, entitled to one

vote only at corporate meeting, however

many shares of stock he may own, 70.

Counties.

Advertisement of meeting at county seat for

examination of teachers is chargeable to

county, 202.

Auditor cannot designate official paper after

county commissioners have improperly desig

nated one that was not lowest bidder, 97.

Bail forfeited under game and fish laws be

longs to county, 101.

Bonds may be issued to build court house,

69.

Commissioners cannot designate as official

paper one that is not lowest bidder, 97.

Commissioners should redistrict a county to

conform to boundaries of ward lines of a city

the boundaries and wards of which have been

changed, 252.

Commissioner's term of office is not affected

by a redistricting of a county, 252.

Publication of financial statement must be

made in legal newspaper, 68.

Salary of deputy county auditor must be

paid to him so long as he retains the office,

whether he properly performs his duty or not,

278.

CountY ATTORNEY.

Complaint may be drawn by county attor

ney, and he may prosecute a criminal before a

justice of the peace without request of justice,

229.

Court House.

County authorized to issue bonds to build,

9

CRIMINAL LAw.

County attorney may draw complaint and

prosecute criminal before justice of peace with

out being requested by justice so to do, 229.

Elections.

Convention or assembly defined, 277.

Indian reservation is not subject to laws of

state and election district cannot be formed

therein, 255.

Judge of election-Residence in precinct, 279.

Official ballot must not contain more than

one name as the candidate of a party for same

office, 277. -

Residence—Law requiring assembly men in

St. Paul to live in certain districts is unconsti

tutional, 174.

Students attending college not legal voters,

132.

Vote of precinct should be canvassed if there

has been substantial compliance with law in

holding election, 174.

GAME AND FISH LAws.

Bail forfeited belongs to county, and not to

game and fish commissioners, 101.

Warden cannot command bystanders to

assist in arresting offenders unless he has war

rant, nor deputize persons to accompany him

to place of arrest, 148.

GUARDIAN AND WARD.

Exemption from taxation allowed by law to

each minor may be claimed by guardian for

several, 230.

HeALTH.

Glandered horses killed by order of board of

public health need not be paid for, 253.

HIGHWAYs.

See Roads and Streets, 144, 203,231.

INDIAN LANDs.

Election district cannot be formed within

Indian reservation, 255.

INSANE PERSONs.

Fee of probate judge for acting on jury, 133.

INsolveNCY.

Taxes due state levied before or after assign

ment must be paid before claims of credit

ors, 175.

INToxicATING LIQUORs.

License, for what term granted, 68.

License issued under special law which author

ized town supervisors to issue same are an

nulled by repeal of law, 147.

License issued by village expires one year

from date and may be for any sum not less

than $500, 133.

License to keep saloon not transferable, 130.

Village cannot grant a rebate on a license

except where local option is adopted, the pro

hibition to go into effect during term of license,
278.

Village incorporated under laws of 1883

within provisions of chapter 145 of laws of

1885, 133.

JUSTICE of THE PEAcE.

Appointment to fill vacancy, how made, 255.

County attorney may draw complaint and

prosecute criminal without being requested by

justice so to do, 229.

Person refusing to pay penalty for violation

of road duty may be committed to jail by mag

istrate, 231.
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LEGAL NoTICEs.

Newspapers-Law of 1893, 68.

Militia.

Mayor of St. Paul may call out militia to

suppress riot, 176.

Pay for service allowed only when militia are

called into active service by commander in

chief, 176.

When the nationalguard is called into actual

service by the commander in chief it is to be

furnished subsistence by and at the expense of

the state, without any deduction being made

in the per diem of enlisted men on account

thereof, 204.

Municipal Corporations.

Ordinances passed in pursuance of a special

law are repealed by a repeal of such law, 147.

See Cities, Counties, Townships, Willages.

NEwsPAPERs.

1:* of name-Consolidation of papers,

County commissioners cannot designate as

official paper one that is not lowest bidder, but

after such designation county auditor cannot

proceed to designate a different paper, 97.

Law 1893–Legal notice means any publica

tion required by Jaw to be made, 68.

Notary PUBLIc.

Commission avoided by removalfrom county,

NURSERY Stock.

Who required to give bond before selling.

Ch. 196, Gen. Laws 1887, construed, 67.

Officers.

Salary must be paid so long as an officer re

tains his position, whether he properly per

forms his duties or not, 278.

Superintendent of schools and district treas

urer's office may be held by same person, 254.

PROBATE JUDGE.

Fees for serving on jury to determine sanity

of alleged insane person, 133.

REGister of DEEDs.

Entries in reception books should be suf

ficiently explicit to locate property, 252.

Fees of register for indexing reception books,

251.

Index should be in name of each grantor and

grantee where there are several, 252.

RoADS AND STREETs.

Fee in soil of highway, unless otherwise ex

pressly provided by the legislature, remains in

owners of abutting property, 203.

Justice of peace may commit delinquent who

refuses to pay penalty for violation of ward
duty to jail, 231.

Street commissioner cannot place upon poll

list name of person arriving at majority after

list has been made up, 231.

Town supervisors may designate when and

how road districts shall be laid out, 144.

SAVINGs BANKs.

Sec. 3 of Ch. 119, Gen. Laws 1889 has super

seded law of 1879 and prior enactments, 263.

Schools.

County is liable only for expense of advertis

# meeting for examination of teachers to be

held at the county seat, 202.

District in which for three years there had

been no school, although a district organiza

tion has been maintained, is entitled to a re

apportionment as a new district when new

school house has been erected and school

taught therein for two months, 202.

Fund received from state need not be used

exclusively in paying teachers' salaries, but for

any other necessary purpose, 280.

Joint district partly in two counties may be

considered in determining salary of county

superintendent as in either or both counties re

gardless of location of school house, 230.

Superintendent of schools and district treas

urer may be same person, 254.

Taxation.

Assigned property of insolvent liable to taxes

levied by state before or after assignment, 175.

Constitutional amendment authorizing in

heritance tax, 146.

Exemption allowed by law for each minor

may be claimed by guardian of several minors,

230.

Proceedure to enforce payment of taxes

vied upon shares of bank stock, 145.

lePublic purposes-Payment for glandered

horses killed, 130.

Tax certificate is liable to taxation as per

sonal property until time to redeem has ex

pired, 204.

Townships.

Bonds in aid of railroad may be issued, upon

what vote, 145.

By-laws must be general in their nature, 130.

Organization is not dissolved by failure to

elect officers, but only by act of legislature, 177.

Supervisors may designate road districts,

when and how, 144.

Treasurer authorized to endorse orders

drawn on him, when, 148.

Treasurer cannot be relieved by vote from

rsonal liability for money lost by deposit in

insolvent bank, 131.

VILLAGEs.

Constable may act in two counties when vil

lage is situated in both, 100.

iquor license may be issued for a period of

one year, regardless of time when issued,

Liquor license expires one year from date, and

may be for any sum not less than $500, 133.

Officers may enter upon private property to

kill dog kept contrary to ordinance, 144.

Quo warranto proceedings to dissolve-Peti

tion of majority of citizens, 99.

Recorder is only entitled to fees provided by

section 46 of chapter 145 of Gen. Laws of

1885, and council cannot increase them, 229.

Separation from township-Election—Notice,

279.

Tramp nuisance may be regulated by village

ordinance, 144.

RULES OF COURT.

HENNEPIN County.

Special terms—Calendar-Filing papers, 60.

Stay of proceedings after verdict or decision,

- ElevenTH District.

Corporations-Receivers-Intervention of

Claimants-Notice, 270.
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BLEVENTH District.—(Continued.)

Divorce cases placed on general term calen

dar when defendant does not answer, 119.

Judgment by default on negotiable instru

ment-Notes must he filed, 119.

Jury and court cases, how tried-Call of cal

endar, 118.

Mistrials go to foot of calendar for trial -

same term, 119.

Receivers for corporations—Intervention

Claims—Notice, 270. -

Special terms, when held-Call of calendar,

9

Trial by jury-Amendment of rule 29 of dis

trict court rules, 119.

RAMSEY County.

Insolvency-Notice to creditors to file claims

within 20 days or be barred, 26.

WIT AND HUTIOR.

Arson or breach of promise of marriage, 178.

Bigamy defined, 236.

Brewer’s label, 259.

Challenging the judge, 55.

“Et al” defined by Irish justice, 201.

Expense vs. profits, 209.
Lawyer a failure as a political speaker, 207.

Lawyer crediting fine for contempt on note

ofjudge, 236.

Lawyer's death a subject for thanksgiving,
193.

Lawyer's “Lullaby,” 258.

Lawyer making an honest living, 207.

Legal courtesy illustrated, 153.

Jury properly rebuked, 193.

Jury—Experience of city lawyer in country,
148.

Jury dodger, 296.

Judge following example of Solomon, 236.

Plea of guilty by champion liar, 178.

Progressive student, 209.

Railroad Pass, 281.

Return of warrant by constable, 54.

Sentence in consideration of attorney's

youth, 108.

Solomon as a modern judge, 236.

Warning to tresspassers, 193.

Wife as assistant editor, 209.

Wills and filial affection, 296.

Witness-Female's first suit, 108.

Witness—Giving language used by accused, 78.

Witness-Judge mistaken for green goods

man, 153.

Witness—Name of other eye, 255.

Witness—What passed between the parties,

280.
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